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hi A T 1 S E 



OF 



Trover and Converfion ; 

O R. T H E ' 

LAW of Adhons on the Cafe for 

TO RTS and WaONC S. 



r 



* 



L A w-B o o K s frinttd for R. G o s hiti G M tie Middle- 
Temple- Gate Iff Fket-flreec. 
I. A N exaQ Abridgment of ill the Statutes in Force and 
j[\ Ufe from MagnsCbsrfa to the 6th Year of K. Georii, in 

5 Vol 8vo Pritc i/ 15 /- 
a. The Ncw'Edifion t)f C9kt\CcFmmmttmt tm tifthHit ; 
wherein many Errors of former Impreffioos are carefully re* 
vifed and correded Price i /. 10 /. 

3. Sir Orlando Bridgman's Conveyances compleat, In two 
Parts. Piice 1 /. 

4. Tables of all the Cafes printed in the Books of Reports 
digefted under their proper Hetds > to which is added the 
Names of all the Cafes in an Alphabetical Order. Price 14 /. 

17. Lei Tepfnes de la Liy\ ql; certain difficult and obfcure 

Words and Terms of the Cofhibon Law and Statutes of chit 

Realm now in Ufe, expounded and explained. Corrected 

and Enlarged witb. the Addiciot^ofmaov^thejr U/ojjlj^ir* 

ticularly of thofe that haVe been jately i ^itrodueed in^o the 

Stil^tt.h^^ of GrM Britain. 2 v ',, * .5 

i9. Oo&or and« Student ; or Dialogues between a DoSorof 

Divinity, and a Student in ^he Laws of England^ co« 

gether with Queftions and dales concerning the Equity 

and Confciesce thereof; and alfo comparing the Civil, 

Canon, Comrnqnand Staepte Li^w, ,aod fliewin|; wherei|i 

they vary fom one artotWer. ^.i'j ] V. 

5. Fitzberhert\ New Natura Bnvium] whereunto are added 
the Authorities in Law. Price 6 /. 

6. The Law of Evidence'; wherein «lfp the Cafes that in 
any wife relate to Points of Evidence are methodicaliy di- 
geOed under tbei^ proper Heads. Price4/. .. "' \ 

7. M4w»r*/$ Trearrfc of the Foreft Ea*«^$ correftcd an^eii- 
Jarged, with all the Laws relating to the^attie. ' .Tr|»p 6s^ 

8. The LawyerV Li9rary, being a new Book ^of ioftrti- 
ments confifting of Precedents, &c. Price 4/. 

9. The Law concerning Mafters, Apprentices, BaililFs, 
Receivers, Stewards, Attoroies; Fadors, Deputies, Carriers, 
Covenant Servants, &$» 

10. The Laws concerning the Poor ; or a compleat Trea* 
rife of the Common and Statute Law relating to the Relief^ 
Settlement, Ponifinment, ^r. of the Poor. Price ^ s, 6 d. 

ir. The Landlord's Law ; or the Law concerning Land- 
loiASf Tenants, and Farmers, Price .3 /. 

rs. Blunt^s Law DiQionary or Gloffary, interpreting luch 
difficult and obfcure Words and Terms as arefouud either in 
our Common or Stature, Ancient and Modern Law. Pr. 12 f 

r3. Privilegia PMrltatmntsn'a; being Remarks upon the 
ASts of Parliament for preventing any Inconveniencies that 
tnay happen by Privilege of Parliament. Price 2 /. 

14. A Catalogue of all the Writs and ProcefTes that iiTue 
out of thefeveral Courts at PfeftfftinfteK Price 2 /. 

If. The Jallice of Peace's Fsde Mentm, Price 2 /. 




TREATISE 

O F 0,e^ 

Trover and Converjii 

O R T H E 

Law of Adions on the Cafe for 
TORTS and WRONGS; 

WHEREIN 

All the C A S E S concerning fuch 

Actions, are digefted undcf their proper 
Heads. 

VIZ. 

I. For Trover and Converfion of Goods. 

II. For Malicious Profecutions* 

III. For Nufances. 

IV. For Difceits and on Warranties. 

V. On the Common Cuftom againft Carriers, 
In keepers, &c. 

Tp whici if added, 

Several SdeA Precedents of Declarations 
and Pkas in fuch A£lion8, and References to aU 
that ate extant in the Books of Entries. 



^Ije Mitconu cBDition, toitli large ?llDDrtioni^» 
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Printed by (gli3» |iutt and K» ©oiling fAffigns of Edioard 
Sajer^ Efq; ) /»r R. Goflinjjf Mt f^e Middle- Tcmplc-Gatc 
» Flcct-ftrcct. MDCCXXI. 
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preface: 



Op all the Alterations that 
the Lavj 0/ England fe«;fe 
iindergone in the SttcceJJm of fi, 
tnaiTj ^ti, the ff^eaf, . Encreafi 
of Anions m the C<afe Jiems to- 
he the mofi confiderahu ■, the Rea-\ 
Jon of this the Readfr .juiU Jei 
in the tnjuing Sheets ; therefore ^ 
zve need only now ohjerve the Im-. 
port once of the Smjeiii and thf 
Jidarmer it is here treated of 

A :; What' 



IV 



* I 



The Prbpagi;. 

formim lejs than is ffomijed in 
the HhU Fage^ and arrofating to 
tfitrjehes what no frivate Perfm 
ptmjt^ to determine what is Law, 
where the Courts of Jufiice are du^ 
hiom* 



^The Header will froHably find 
hy the Perufal of the enfmr^ Sheiti 
that jiUpms on the Cafe will lit 
for Wrongs^ for which m ftmfer 
zoky zvas 'thought to i^ found at. 
€ommon Law, 
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THE 



NAM E'S 



OF THE 



Authors that are cited in the 
following Book, with fuch Ab- 
breviations as are ufed for their 

Naples. 



Am 

Al- for AleynV Refms. 

% An4« Anderfotfj Refms, tfi Psrt, 

Aft. Afton'/ £>Mm/. 

B. 

•BeOf BenloeV l{«p0r/>. 

Bro. Ab. Brook'* AbrUffntnt. 

I Bro. Brownlow'f 1{<^/, \ii Van. 

*5"^ • -i-iVm. 

1 Buift. BulftrodeV Rufortt^ \fi Vm, 

2 Bulft. — . ,^ p^, 

3 Bolft. — r- .,- J J p^, 

f Bro wnlo w'j £«/riM. 

A 4 BiownV 



lBrO.EnC l^toy9t^i Entries^ ifiParU 



4«Mftin«MW|p» 4«*y«a»« ■ 






C^ay. ClaytpnV Retorts. 

CI. Eflcr Clift'i 0M)^/. ■ 

J^«, &e.\ ^^j^g.^ ^^^^^ j^^ 2^^ ^^ p^^^ 

1 Cfo. Crdkci Refart)^ ifl Part. 

2 Qro; , . — ^ — —* id Part. , 



. iqr Tim9j|aB()ro.of the 2d and 3d. -^ . * r 



*' 



DaL 
Dav. 



D. 

DalilbnV Reports. 
Davis*i Rtpfrtt. 



,, ,lDycT*s-R^drfirifi'tbt^l4n, eM' 
Py. '-yi'tim-M'^neur Cafes ^'\ihf 



Far. 
Golds. 



« • \ •■ « « ' 



Farefley'i Ufp^^j. ^ 



.;*-: - 



/ 



Haft. ' ^ "J /^lanfahd') £*rr/^i? ''^ 
Har. •^"^-^^ f'fiardrefs'i ttefortTr^ 
Hern.-^- - ^ UlttCsfhadef:^'" ^ 

.• X s v; -nv/OKi 



♦noa 
MVAi I 



.ffiua 



^ 



( 



Het, 



1[U l^dmet iff ihe Amtmy;ikt. 

Het. Hctley'j Refms. 

Hob, llohzv€ s Reforts. 

Hut. Hutton'i Repi^s, 



1 r 















4 Inft. V->~ i'l I f .^^(bPart. — ' 

W.Jon, 5/>WfHiairiJonesVk^«*,. - 

T. Jon. Sir TtiotmjbnesVitefortt. *• 

r Keb. Keble'x X^ify • tfi jPWr/. 

2 Keb. .^ ^.^ — xdVaru 

3 Keb. . . . .^Sl^ , J p^^ 

^eil. Keilwey'* Reports. 



I. • I 



t Leoifc Ixtkmi^i Reports, ijf Ptrt. 

2 Leon. ^__ — id Part. 

i Leon. . ^ . ^d Part. 

4 Leon. - . '- — — ■ — 4t^Part. 

» Lev. Leyihz'i ^jiorts, \fi Part:''"' '•' ^ 

i, Ler. - m ... ■ ■ „( .. . . ■xd'^art, "' " • 

J Lev, . .. f-| - «. ; . . ■■...• xi'-farty- • ■•■* 
I Lutw. * l.Mi^y(hi'tRtportshikEHlT¥m} 

Lie Littr€ton*//?fi)<>r^y. '' :'■ ' 
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M Mar/ 



7be Ataicrs NmeSj &C. 



M. 



Mar. March^ Keforti. 

I Mod. Modem Riforts, ift fart. 

3t Mod* ■' ■ ' ■ ' ' ■■' zaTart* 

J Mod. — ^ i ^ ■■ " ^ l4 T4rt* 

4 Mod. — ^ r— 4^i&J^4ff. 

J Mod. S^t^ P^'* 

Moo. Moore'i Rifcrtsi 

Moyle Moyle'i Entriu. , 

Itoy^s Riforth 

o. 

Ow« Owen'i lU/^fA 

P. 

palm. Palmcfs Reforfsi - 

Plow. Plowden'^ Commentaries. 



K. 



Raft. Eot kaftarj Em^e^\ 

Raym. Raymonds Reports. 

Rob. Ent- Robinfon'i E»rri«. 

1 Rol. At). RoUe'i jihiJgment^ tfi Taru 

2 Rol. Ab. — M ■■>».— 2iPiin. 
X Rol. Re. RoMe'i Reports, r/ P^rf . 

2 Rol. Re. *• ■' ^ - ^ id Part. 



. 1 Safr 



tU NmUcs if tie Author) t && 

S. 

1 Show. Showcrjr "Refwis, ifi PmtP. 

i Show, * ' ■ ■ I r ■ [ ^ 24 P4it. 

i Sid. ^dct&l'sRfport^ ifttmtt. 

1 Sid. — • zdVifrf, 

Sty, ^tyle'i Reports. 

^homp. Thompfbn'/ £»/ri^i. 

V. 

Vau, Vaughap'x Repttrts. > 

I Ven. Vcntrfe'i Re^drtij i/f Piirf* 

^ Ven. ■ ^ — ' ii 'ParU 

.- .' • ' . '. . . • ' -^ 

• W 

Win,R. Winch'x Repbrhi 
V7ia E. > ' • •. Si9m*e/* 

Y. 



Yel. YelvcrtonV Ri^wii 

. the Tw'Boiiks. ^ 
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e HI A E k; 

P 

OF the Natmt*^ AEliMs of Tro;^, 
and CottverJioM i^ what 4^iottt it m^ 
not be joined with i Of the Cowrt wiere 
it maji he brought :. Of Bff^ 

C HAP. H. 

Of the^ Perfofts hy and agoing tphom, this 
ASioH may UWMh^^'^\t.%tiCHtor^ Bi- 
rati and Ftme^ Ajpgnees of the Ommijjioft^ 
ers of BankgitptSy lAinatickf and Jointe* 
mnts. 



CHA^ 
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y • » . # -^ 

CH A P. IV. 



%^->-s.^ 






ff the Dedar^ion^ 

p H A P. V. 

r • • 

(y Tkudingf iff AShms of Trawr. 
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CHAP. VI. 
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$n A&i&ns iff Trawar smA Co^wrfiam. 

CHAP. VII. SECT. L 
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ftemim im Cowrts (tfjitjiice, Tiz. 
/iflT li&^ Ecckfiajiicd Courts. 

SECT 11. 
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Of ASiont on the Cafe far nuUnout Aceitfir 
tions of^ attd Pwfieitfm$s fir Crkmmd 
Matttrs, 



''i . .» . . • 



CHAP. 
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CHAP. VIIL 



Of Nnfiouis^ 
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SECT. I. 
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Loftdh 
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SECT. U. 

Of Nttfiities /tf Hanjef, 



CHAP. IX. 
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Of ABions OH the Cafe far Difceitt tn^dt^ 

> T • '. ~ . ^. ■ .. . .... . . V 

chap/ X. 

Of Actons OH tht Cafi on the Common Cu^ 
ftm^ilifi<frtier$ and InH-kfepen. 

rr-- T *■ ' • • .- V . '. 

S E C t. L 



I . 



m»mmm 



Again fi Common Cdnkrii 
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SECT. II. 
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;^(tton$ on the Cafe 



FOR 



Trover and Converfion* 



t- I II -imMMpJ^^m^I— MJH^iifaafa 



CHAP, t 

Of [the tfature of Alfions ofiTrwer and 
Converjion : What ASiions it may not 
he joined mth : Of the Court where it 
may be brought i Of the BaiL 

C T 1 6 N S oft the Cafe in ge- thattihcft 
neral, teing more frequent of Apions arc 
late Years than formerly, thofe moJccoi*: 
efpecially for Trover and Con- {"O" of 
Ver/ion of Goods^ their Learning is be- *^^' . ^ 
come both voluminous, and of great Im- 
port: Whence this has proceeded, and 
how the Law antiently flood, is neceflary 
i to beJnquiredinto^ in Order to illuftrate 
the enfning Treatife% ^ 

irfs Goods may be out of his owfi w^f^*"' 

P iieffion, and in that of another's^ three poo^s "^yi 

, U -r^l Ways. ,t°SwL 



V 




ii ^ion& on ti^e Csfe for 

Firfi, By fomc Ad of his own, and 
with his own ConfenCj as where Goods 
are bailed. 

Secondljfy Without his own Confenty. 
and by Accident ; as where Goods arc 
loft by the Owner, and are found by an- 
other. 

Thirdly^ They may come to the Hand& 
of another, not only without, but againft 
the Confent of the Owners ; as when 
they are forcibly taken away. 

5Xin" By the Wifdom of our Law, three fe- 
chofc fcvc- veral, and indeed adequate. Remedies 
Ml Cafes. ^gj.g given for thefe Wrongs, 'vlz,. for the 
ift, an Adiion of Detinue j in the zd, of 
Trover and Converfwn ; in the ;d, an Ac- 
tion of Trefpafs. Originally the IDifFeren- 
ces were nicely oblerved, tho' now chey 
feein to be confounde<}, and almoft loft. 
How this has been brought about, and" 
why, is what has been prepofed to be 
enquired into ; the Reader will jijdge 
whether it had not been better they had^ 
been preferved, 
Tr^fat ^^ Adion of Detinue is an Acllon- 
on otDe-' founded"onareaI orfuppofed Detaining of 
tinuc, and GoodsorChattels^whrch the Party by fonie^ 
w^ere it CQ^tracl is bound to deliver to the Own- 
er ^ fo only lies againft one who is under 
that Obligation, either by exprefs Con- 
tract, or by one arifing by Operation of 
Law. For as in AcSlions of Debt on a 
fimple Contrad, the Party was by a n;i- 
rol Agreement bound to pay for Ljo, , 
fo here he was under the like Obligat i 
to deliver them; and becaufe the Moj r 

• IT' t 



CTtoticc anD QTorifirrflon. 

mii^Iic be paid or the Geodi d;;irYcred in 

Piiv-ite, in both thcfc Cali:s the DeJcn- 

danc had rhe Benefit ot waging hii Law ; 

and as rhis Priviiege occalioncd rlii; Dii- 

ufi of Adiion* on Deht on fmiple Con- Ko5_ _ 

ir-irl, fo has ic Hkewife wrought the 'M 

Isms Effect as to Adions of Detinue j 

snd 3s th^it is fupplied by an AifUon on „rfwiiT<J 

the Cifc on the Promife, fo is this by ihac "^ 

of Trover and Converlion ; and both thifc 

AiSiotis fc8m to have l^cn thus excen Jed 

beyond iheiroriginal Boimtlsmuchahour 

(lie fame Time, w«. the latter End ol 

Queen E//s. 

Nor have Aiflions on Trover and Con- t^,h 
verlion Icfs encroached on Anions ofiorOoo| 
Trefpafs, the original and proper Reme- ^^j^ 
dy (or the Recovery of D-it«agcs, for Rciwij 
I Goods forcibly talten'. forfincethc Cafe 
yofS/JIji^p and the Vifcount of MmuuuTe, 
pliich memorab/e Cafe the Reac'cr will 
I at Length in the ;d Chapter of diii 
^Ecifc^ the Doctrine there advanced, 
: the Plaintiff" may qualify, bu: nut 
^eafca Tort; and therefore tlio'Ttef- 
s would lie, yet it did not follow Tro- 
' Ver w(T„I.I nor, feemito be eftablifhed. 

hi Ccir,(':qu;i*cc cf which Trover is of- An Aaion 
tti: ^;'_...v'.■' n Wrongs, for which Trel- ^[■J^"""' 
^'Iv the only, and ilill is the brought in 
tion, of which msny In- ^^'^'' c»ii», 
! . ir incur 5d Chapter. The 

lU.->lr.n (cam to be the great Latitude of *'"^™*'^ 
.'-.iving moil Tilings in Evidence on the 
<7tfncral IlVue in Trovers, which in Ac- 
jgfe ns of Trafpafs niuft appear on the 
adings, which has rcnderM i: more 
to (hole who are not verftd in thai 




4^ g6ion0 on tge Cafe tui 

Learning. Thus we may obferve thar 
this A(ftion, originally defigned for the re- 
covering the Value of Goods cafually lofti 
is become the common Remedy in moft 
other Gafes; nay, tho' it wasdefignd to 
try the Right to perfonal Things, yet ma- 
ny Inftances will be found in the Sequel, 
where the Title to Land has been in 
Queftion, and determined in this perfonal 
Adion . 
^ver dc- jt may be defined an- A<9Hon on the 
Cafe, for the recovering the Value of 
Goods or Chattels. 
The Con- The Converfion is the. Gift of the Ac^ 
the Gift' of ^^^"^ for if one finds the Goods of an- 
iBcAbion. <5ther, andpreferves them till the right 
Owner cliaims them, he receives no 
Wrong, and confequently can have no 
Aftion ; but if they are ufed by the Par^ 
ty that finds them, this indeed is a Vio* 
latiion of the Owner's Property, fttiiSkly 
fpeaking, who therefore h intitlted to an 
Action ; for this Caufe the Converfion is 
is faid to be the Foundation of the A€- 
cion ; and altho' it was alledged in the 
Declaration, that the Goods came co the 
Hands of the Defendant by Finding, to 
the end it might 'appear upon the Re- 
cord, that the Plaintiff was intitledto this 
Acftion, and not Detinue or Trefpafs ; 
becaufe, as we have obferved, by the old 
Law thefe Aiftions were proper Reme- 
dies for Injuries of feveral and diftind 
Natures ; tho* the Reafon of alledging 
the Trover in the Declaration '" ""^"e, 
yet in this, and many other C? ie 

old Forms are dill retained and u1 
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In Cafe on the CulTom of the Realm, ''•'* ' 
an J Trover againft a Carrier, joifj'd in ^^RciTm 
the fame Declaration, after VerdiiJt for the s<"i '"">- 
Plaiutii^ and entire D-images, Judgment T^;,m^' 
was arrcflcd ; for the yi/umpjii is ex <fiufi Ad«m'»T 
CfttTTttHui, and s Contract and a Torr can- S'*"** *-*'* 
noc fae joined; and in (he Cafe of Ma. *'"' 
thtwi and Hpplim, I Sid. 244. the Jadg- 
menc was arreted ; the Record of which 
Cafe, Ke/r, Cli juft. (aid, he had iecn. 
I Sail. 10. Sir Jalin DJpon vtr, JanfoA. 

See I SiJ. 244. S. C. 2 Lev. lor. S. C. 
jftjjm.zjj. 3 i^f. 99. Yec I /-Vff/r. 223. 
iays, Thefe two Adions may be Joined, 
fcur it does not feem to be Law. 

Two Caufes of Adion of Trover can- y^,^ ^..^ 
not be joinM in one Aflion. 7r;«.*j.C. v;n. 
S. R. Siylt's Praa. «(■£. 326. 

The Writ ib general, tUcj^cetiamUfn n-^Writ 
-■■'nverjiane & Aifp^faime bonnrum i^eataHerum ""^ -*'""- 
•>/:ui ^er' adl^uUnthm 100 1 i Keb. ^98. "^ 

Error of a Judgment in the Comraoa ^^.^^ . 
iiench, in an AAion of Trover and Con- T(o«r"n a 
verllon of G00&. The Writ fuppofeth, J^n'er. 
that fuchaDftv, aj>ud Aljion in Coot/m/. „ be 
AKjf. he was poffefled, &e. and loft them, 
and the Defendant found ihetn, and con- 
a-encd them to Itis own Ufe ; and in the 
Count he (hewctli the Trover and Con- 
vtfrlton to be nz Alpcn aforefaid ; and the 
Error wa% affigntzd, becaufe the Place of 
<-onverfion was not ftiewnin the WrJt. 

And now MiynarJ, for die Plaintiff in 
fhc Writ of Error, argued, That the 
Place of Converfion ought to be ftiewn 
-in (he Writ ; for it being an A<iiion upon 
■the Cafe, the Count otherwifc is not 
B 3 good; 



\ 



$ asoinis on tj^e Cafe for 

good ; and for that Purpofe he vouched j 

Hen. 6. 48 E, %.6. 

The Court held, That the Writ was 
good enough ; for the Poffeffion fuppof- 
ed to be ac Alftoni and the Trover and 
Converfion being all conjcJin'd with a 
Copulative^ fiiall be intended all in one 
Place, {wz»,) at Alftony efpecially the 
Count mentioning the Converfion to be 
at Alfiony and the liTue there (tried, and 
Verdift given. But Berkeley faid. If the 
Writ be vicious for this Caufe, it is not 
aided by the VerdiA. But 'twas agreed. 
That as this Cafe is, the Writ is good; 
whereupon Rule was given, That Judg- 
ment fhould be affirmed, unlefs, &c. ; 

Cro. ^25'. fi^bite *ver. Hunbye, 
Maybe ^^ ^" A<3:ion of Trover, *cwas afSgn'd 

General, for Error, that the Writ was ^oJfuit pofr 
feffionatus de diverjis Bonis & Catallis ad 'va-- 
Itntiam, 20 /. and loft them, which came 
to the Defendant's Hands^ and he con- 
verted them : The Writ doth not men- 
tion any Goods in Specie ; but the De- 
claration was, quod fuit fojjejjionatus de duo- 
bus Cadis de Claret-wine, and one Hogs- 
head of White.wine, and doth not men. 
Want of tion any Value. So the Writ and De- 
cf^the^"^ claration do not meet, nor doth it appear 
Goods in that the Declaration is founded upon the 

ll^aS^by ^^^^^ ^"^ ^htn the Declaration varies 
Vcrdia. from the Writ in Subftance, it is not aid- 
ed by the Statute 18 E//2s. And altho' the 
Statute helps where there is no Original, 
or that the Original be varied in Form, 
yet it doth not fo where the Original 
varies from the Declaration in matter of 
Subftance, as 'tis held, Q. Lib. y. f. 37. 

IRijhofA 
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^iflwfs Cafe; fed non allocatur: For they 

4ield, That ad valentiam is not Matter of 

Subftance in the Declaration ; and being 

-«ft€r Verdid is aided by the Statute.; 

wherefore the Judgment w^s affirmed. 

.^ Cro.6^'^, Bradford verfus Ramfy. See 

2 Cro. 294. and Noyy 1^9. 

In Trover and Converfion for certain Trover 
Jewels ; the Trover being laid to be in ^"u^h ci- 
'Kenty but the ofFering the Goods to fell, ther"fnMc 
being in London^ it was doubted where ^?""^y. 
the Triallhould be ; and the Court faid^ Tro^erwas, 
That generally « tranfitory AAion is to ^whcre-he 
fee laid where the Fad was done^ yet the 



Conveifion 



was. 



Party is not tied to lay it there, but may 
lay it in another County ; «nd in this 
Cafe it was held by the Court, That the 
Plaintiff may bring his Adion where the"* 
rjewels were fold, and that was in Lo»- 
don^ as well as in Kenty where the Tro- 
ver was laid; for Part of the Ground of 
the AAion, to wit, the Converfion, was 
in London^ though Part of ir, namely, the 
Trover, was laid to be in Kent. 1 Style 
If. The Earl of Leiaf/ler againft Mrs. 
"Samford. 

In the beginning A<Skions of Trover, When the 
tho' they' concernd the Reality, as for T^'^^j ^^ .,, 

-tj^ ' y t_ f • r • Lands will 

Tlenots, &c. were brought m foreign come in 
Counties, where the Trovea was fup- Qjjtftion, 
pofed ; but when 'twas obferved that ^i ac*^ 
thereby the Right to Freeholds was tried cion. 
in Counties where the Land did not lie, 
'twas agreed by all the Judges of England^ 
that the fame Ihould not be fuffer'd for 
the future ; and fer Ley^ Chief Juftice,. and 
iDodderidgCy this is now Common Law. 2 
RoIl/Ref.^S6.:SQQ,iBrownL%^. 

3 4 Trover 
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Trover and Converfion was broCight in 
MiJdlefex, for feveral Quarters of Corn ^ 
'cwas moved^ that the Venue fliouldbe fome'* 
where on the Confines of fVales^ becaufe 
* '* the Corn grew there, and the Title to 
the Land would come in Queilion ; but 
the Adion being brought in the King's 
Bench by Original, and not by Bill, the 
Court would not compel the Plaintiff to 
change his County ; for the Secondary in* 
formed the Court, that a Suit commenced 
by Original in Banco Regis ^ may be laid 
in what County, the Plaintiff thinks fit, 
and that the Court cannot force the Plain- 
tiff to change it by the Couife of the 
Court ; yet the Judges faid. If the De- 
fendant by Pleading x:ould draw the Ti- 
tle of the Lands into Queftion, then they 
would compel the Plaintiff to lay his 
Aftion where the Land was. See 2 RalL 

Eep, 141, Floide v. Bethold. 
Whether Error was brought of a Judgment in an 
^^^(r Adion upon the c.afe, upon a Trover in 
Plea of the MarPhalfea- Trover and Converfion 
wliacnci- ^^^^K m^po(z6 2Lt Southwark, within the 
ther »^atry Verge, and adjudged for the Plaintiff.^ 

'^ufdl^i' ^^^ Error afligned was, becaufe none 
^' of the Parties were del Hofiel le Royne, 
nor living within the Verge ; and it was 
thereupon* demurred. And G(?^re)' moved, 
Th^t for this Caufe it was erroneous, 
for that Court cannot hold Pleas betwixt 
Strangers -^ and in proof thereof, he cited 
a Precedent, Hill. 1 Ed. 4. Rot. 47. and 
the Book of Entries^ 278. 10 K 6. 13. 
J H.6. s i- Popbam and Finner held. That 
the Aiftion well lay • for the Statute of 
^rticfili fuper Qbartasy cfif. 3. which 

Ihews 



'^: 



ihcws that Trefpaffes (hall not be brought 

ST; Tu A^°" ''"^•« °fhcrs than • 
Ho#e/ of the King, is intended of Tref- 
paffes for Land, and not of fuch perfonal 

5;?/T„'' .u^'i'^^'^ ^ u"'^"y precedents, 
that m all Times fuch perfonal A&ioas 

il?J^^']'}^'^^T^^'' ^"'l adjudged; 
But GWjr doubted thereof. But the? all 

owfu^" Jf the Adion be not maintain- 
able there, the Judgment is void j yet Error 
hes thereof ,- fed adjourn'. ^ 

Note, Another Precedent was (hewn in 
Mcb. 11 H. 6. Rot. 27. betwixt Rede and 
Furcas. Error of a Judgment in Trefpafs 
m the Marjhalfia, becaafe none of them 
were del Hofiel du Roy, and reverfed. i 

lo* ^°*'c ■^"^^'^ "^^ Mchelhoum. 6 Co. 20/ 
t.S.C. Sse I Bulfi.xij. 

There muft be fpecial Bail in Trover, or^tH « 
and if Exception is taken to Bail, and '^''"* 
ii^w Bail IS put, and new Exception is 
tafren to them, ^are. Whether Notice 
thereof muft be given ? And alfo. Whe- 
ther if the Bail I hat is given to the She- 
ntt be put in to the Adion, whether they ' 
may be excepted againft? Modern Cafes, 
14. Bangley v. Tidcomh. 

.1^1^°^^^^^^ Converfion for a Ship, BaJiinTw. 

wnich the Defendant condemned for '" «n»°»- 
-want of being regiftred in England, the I^A?^ 
A(ftion was laid in London, and being 
moved by Habeas Corpus to the King? 
Bench, the Queftion was. Whether there 
ftould be Bail as this Cafe flood ? And 
Holt faid, That though it was upon an 
Habeas Corpus, they might enquire into 
the Caufe of Adion, and if they faw oc- 
moa, or4er Special Bail/ for other- 



wifc inferior Courts might be m.id« f 
of CO opprefi People, by laying 
Actions upon them there; and n 
the Defendant has acted as Judge,.; 
the Matter was within his Cognizai 
his Sentence, whether right or wti 
binds till it be reverfed ; and if it i 
in the Admiralty of rrmcth woultf 
io ; and the only Remedy in fuch ' 
is to appeal, f.trcjl 9. Lumuy -v. ^ai, 
judge ot the the Admiralty in Pru/iii ' 



CHAP. II. 

^^f the Perfims hf undngainlt vhcmi 
Action maj he brought, viz. jE.vf 
tors. Baron and F(mt, Affigmcs (>/■ 
Commi£iomrs of Banhafis, Lu/mm 
and Jeintinatits. 
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-la^i^' ^''^ Imeftate at the time of his Death 

iiiJii pj'y was poflelTcd of divers Goods, and that 

^^^- after his Death, :4nd before Adnimidradon. 

committed, they came ft) the DeleiidantVj 

Handsjwho converted them : Upon NtUf 

guilty, it Was found for the Defendant . 

and prayed that he nii^ht have Cofls.;^ 

and the Court held, That he ought tOv 

have them, the Coiiverfion being lincc 

the Death of the Inteflate. i /'(»(. 109; 

With this Cafe agrees the Refolutian ii 

Lattb Z20. TVarfiiliv. IVtrftlU, and j 

219. Atficy ^. Earl ^ bat in 3 Lev }>. 

M. 
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ifm V. Jaeijin, the Plaintiff, who was 
Adminiflrator, declared that he him- 
waspoflcfled of Goods, and that they 
itne to the Defendunt"* Hands by Tro- 
ir, who converted them, &(. 'Twas 
;fohfed, That the Plaintiff, tho' Venlia 
the Defendant, Oiould pay no Cofls. 
■tti ^atert. 

Letters of Adminiftration do relate tp Admini- 
,e Time of the Death of the Intettate, tm^-^^ 
bnd not to that of the granting them ; vctRu 
pnd therefore un Adminiftratormay bring ^j^^j*;^ 
- Adiion of TrefpaCi, or Trover and Uttttt of 
;onverlion, for Goods of the Inteftate, (I^^Ji^;.^ 
iken by one before the Letters of Ad- gu"ntcd. 
liniffration granted unto him ; otherwife 
lere vvoulJ beno Remedy forchisWrong 
^^'i\-. Chief Juft.Sf;/f*s Rif. j^r. 
il'rator to whom Admini- 
._: TivAiitted by a Peculiar, if he N«d nm 
'oih not fti forth in his Declaration, that <=t foi''' 
le HMs led mm Or4imr;m, fliall, notwith- "nhTrcu- 
'anding fuch Omirtion. after a Verdift liir that 
Judgment, i Cro. Uty -v. Smith. ^^^^ 
Upon a Trial at t^ifi priui. at GuiU- 

hcfore my Lord Chief JulHce North, j^^^ ^^j. 
Trover and Converfion againft an Exe- niiiiaior 
itor Jt (^ 7m. The QueRion came to ^^l^!'"^ 
t. Whether the Goods having been ta- E«cuwr 
en in Execution, upon a judgment '''/^j,^'' 
brained againft the Defendant by a ^^nimg 
>e(iitorcftheDeceafed,flioulddifcharge ihc Goods 
im agaioft the Plaintiff, who who f^^t'him" 
ight this A^ion as Adminifirator ? by an E<c- 
nd the Opinion of the Chief Juftice ^"""'■ 
a*. That this Execution w:ts a good 
fcharge againft another Creditor that 
ould fue him, to whom he might plead 
Ricns 
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Riens inter fes mains ; but it was no diC- 
charge againft an Adminiftrator^ for 
Men muft not be encouraged to meddle 
with a perfonat Eftace without Right: 
But to prevent this Mifchief, where the 
Party dies Inteftate, and there is Conteft 
dbout the Adminiftration, a Man may 
procure of the Ordinary Letters ad Colli- 
gendum i Vent. 349. 
Admifli. InanAdionof Trover by the Plain- 
^^w^ as Adminiftrator of J. M- for a Gelding; 
TVovcrfor on not Guilty pleaded the Jury found 
whUCon. ^ Special Verdid, w«s. That J. M. 
fcnt w the was poffefled of the Gelding, and put 
Defendants him to the Defendant to pafture, and 
5efo"c^Ad. died Inteftate, that before Adminiftra- 
ininiftrati- tion granted, the Plaintiff defired the 
on grant- Defendant to bury J. M, decently, wha 
accordingly buried him, and laid out 2; /. 
therein, whereupon the Plaintiff agreed. 
That the Defendant (hould have the Horfc 
in part of Satisfadion of the Funeral 
Charges, and for 1 ; /. Refidue thereof 
gave him his Note, afterwards the Plain- 
tiff took out Adminiftration, and now 
^ brought Trover for the Horfe ; and Holt^ 
Ch. J. was of Opinion, that the Adion 
well lay ; for that the Defendant was a 
Tort Executor, and the Plaintiff's Con- 
fent, when he had nothing to do, would 
not alter the Cafe ; for if he had then 
releafed, yet he might have taken Admi- 
niftration, and brought an A(5tion after- 
wards. But Dolben and Eyr^, Juftices, ton^ 
tra; and the Defendant had Judgment. 
I SalL 29 f- Whitebal v. Sfuiie. S. C. 3 
Mod. 176. • 

In 



I 



In Trover and Converlion of Goods. 
Upon Demurrer, the Cafe was. The 
Ordinary committed Adniimftration of 
the Goods of an Inieftate to the Oefen- 
dim; afterwards the next of Kin fues a 
Gtaiion in Court-ChtilHan againft the 
Defendant, to repeal the Ad mini ft ration, 
and he peJmtt U'e fells thofe Goods, and ' 
aftijrwardj his Adminiftration is repealed, 
and Adininifl ration commiiied to the 
PlaintifT, who for this Converfion, pe- 
Jtntt lite, brings this Aiition ; and 'twas 
moved for the Defendant, That the A- 
^ion lies nor ; for the Adratniflratton at 
the Common Law is wetl commit[cd,and 
rhe Statute doth not alter the Law in 
ihis Point, but gives a Penalty againft 
the Ordinary, if he commits them no: 
to the next of Kin ; and the Adminiftra. 
ror, until Adminifttation revealed, hath 
an absolute Authority to dilpole of the 
Goods as he pfea/es. TunftUJ tctTttra. 
Ih&CoaverCion pcJtnrelire in Court-Chri- 
iUan is not lawful, but is a Tort to the 
Flaintiffi and that the Sentence (here 
proves ; which is, that all Thing? exem- 
pted, or done ^tdente Htv, fhall be void ; 
and the Juflices ought to have Regard to 
ihe Civil Law in this Point, ns in 17 H 
6. Gjtr.1. n8. 2 R. z.^are ImprJit, 1^3 
and 4 H.y. 1;. An J by the Sentence it ap- 
pears that the Adniiniftration is revoked 
as if it had ncverbeen. And upon this Rea- 
fon it is in Cyef, ;;9. where an Admi- 
niftrator recovered a Debt, and after- 
wards another procured himfelf to be 
Joined in theAdminidration, and relc:}lcd 
the Debt, and afterwards it being revo- 
ked. 
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to his own Ufe, in retardationem Execu^ 
tlonis Tefiamenti, to the PlaintifF^s Damage 
of 40/. The Defendant pleaded^ Noc 
guilty3 and found for the Plaintiff^ and 
the Jury aifefTed for Damages, 40 /• and 
for Cofts, 20, 5. and the Plaintiff had Judg- 
ment accordingly ; and thereupon Error 
was brought. The firft Error afligned 
was, Becaufe he alledgeth not that he was 
poiTefTed of a Purfe, but only of 40/. in 
the Purfe, and the Converfion is laid for 
both ; and t>amages given intirely for 
both ; fed non allocatur y for it fhall be nc- 
ceffarily intended. And fo is 21 H. 6. in 
Petinue : And idly, Becaufe 'tis alledged^ 
that he was pofTelTed of 40 /. ut de bonis 
fuis fropriisy and that the Defendant con- 
verted them in retardationem Executionis 7e-» 
fiamenti, which is contrariant, &c. The 
Goods being his proper Goods, that 
they fliould be converted in retardationefn 
Executionis Tefiame?;ti ; and for this Re* 
pugnancy it was ill. And of that Opi- 
nion was Fenner, Juftice, and in Proof 
thereof relied upon 2y E. 3. 40, and 
Sale's Cafe, ; i Eliz>. But all the other Ju- 
ftices econtra ; for the Executor is polfeC. 
fed of the Teftator's Goods, as de bonis fit^ 
is propriisy and fo may declare. And yec 
the Converfion of them is in retardationem 
Executionu Tefiamenti : And this Exception 
was taken in the Cduntefs of Rutland's 
Cafe, in this Court, and yet held to be 
good; for thefe Words are but Surplu- 
fege, which do not abate the Count, T*^^ 
third Error aflSgned was, Becai'' 
counts but of 40 L Damages, a,*v 
Damages and Cofts afSgaed by the ^. 

exec 
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exceed the Sum whereof he declares, which 
ought not to be, and therefore it is errone- 
ous ; and to that Purpofe 15 H 7. 16. 18 
H 6. jj. and i ^ 6. 7. were cited S^i nm 
allocatur^ for the Darpages ought not to be 
affeffed more th^n whereof the Plaintiff him- 
feJf hath counted. But becaqfe the Suit 
might for a longer while have *depended, 
they may be further affeffed and encreafed* 
VoTnonconftat at the Time of the Declaration 
what the Cofts of Suit would amount un- 
to J but if the Damages and Cofts had beeq 
entirely affeffed at more than are mention* 
ed in the Declaration! it had been ill. Fop 
nm conjlaty but that the Damages exceed 
the Damages mentioned in the Declarati- 
on ; wherefore it was adjudged accordingly, 
and the firft Judgment affirmed, i Crp. f68. 

J^pvers V. Godskirt, 

HiU. If. Jac. A!n ExQeption was taken to ^^^^^i 
a Declaration iq Trover broqght by an Ad- fedonin ' 
ipiniftratpr, becapfe he declares, that where- E^^ccawf* 
as he was poffeiTed of divers Goods and 
Chattels, as of his own proper Goods, and 
ftiould have faid, as was pretended, as of the 
Goods and Chattels of the Inteftate at the 
Time of his Death i but the Exception was 
over-ruled by the Court, i Brownl. 16. See 
Latch 214. Hudfon v. Hudfon^ ^nd 265. 5. C. 

An AAion of Trover and Converfion was Trover faet 
brought for an Hat-band fet with Pearls Executors 
and Diamonds. Upon Nqt Guilty pleaded, J^w^^^X 
a fpecial Verdift was found ; that the Plain- the xeita- 
tiff was poffeifed thereof, and pawnM it to [he'^erufer 
"fohn Whftlock for 2^ I but no certain Time of the Mo:, 
appointed for the Redemption thereof; that ^^^l^^^^^ 
jkhitlock being fick, his Wife in Prefence, ^ ' 

?pd vyith his Affent, delivered it to the 

C Pc- 
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Defendant, and afterwards he made his 
faid Wife his Executrix, and died, who pro- 
ved the Will; that the Plaintiff tendered to 
the faid Executrix the faid zy /• who refu- 
fed, and afterwards demanded the Hat-band 
of the Defendant, whorefufed to deliver it, 
but converted it to his own Ufe ; whereup- 
on, &c. And in this Cafe, three Points were 
moved ; Firft, There being no Time appoint- 
ed for the Redemption, whether it may be 
made after the Death of him to whom it 
was pawn'd, or onght to be in the Lives of 
both the Parties ? And as the Juftices refbl- 
ved. It may be well made after the Death 
of him to whom it was pledged, but not 
after the Death of him who pledged it. 
Teherton and Croke doubted, and held that 
it could not; for he at his peril ought to 
redeem it in his Time, as it is upon a Mort«- 
gage. But Fleming and the others againft 
it ; for Pledging doth not make an abfolute 
Property, but is a Delivery only until he 
pays, &c. fo it is a Debt due to the one, and 
a Remainder of the Thing linto the other, 
for which there may be a Redemand at any 
Time upon Payment of the Money j for 
the Pledge delivered is but as Security for 
the Money lent^ fo as he who borrows 
the Money is to have his Pledge again when 
he repays it, and his Tender gives him In- 
tereft therein ; and there is a Difference be- 
tween a Mortgage of Land and Pledging of 
Goods, for the Mortgagee hath an abfblute 
Intereft in the Land, but the other hath but 
a Ipecial Property in the Goods, to detain 
them for his Security, y H. 7. i. 9 Ed. 4. 
2j. 35 Ed. 3. Bar. i88. Secondly, it was 
refolved. That by this Delivery of the (aid 

Goods 
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Good?;, by the Ferns, with the AflTent of her 
Baron, to the Defen 'snr, there paflTcd no 
Intereft of thetn to chs Defendanc, hue (as it 
were) a Cuilody only ; and Therefore the 
Tender of the Rederaprion ought lo be 
mads to the Executrix, and not to the De- 
fendant. Thifdiyi That when he tendered 
the Money to the Executrix, and fiie refufed, 
it w3sasgoodas Payment, and the fpedal 
Property of the Goods is reverted in the 
Plaintiff; then when he demanded thetn of 
the Defendant, and he refufed to deiiTec 
rheni, but converted (hem to hisownUfe, 
a Trover and Converfion well lies, at- 
thoiigh he came unto them by a lawful De- 
livery, and not by Trover j wherefore it 
was adjudged for the Plaintiff. Cm. 244. 
Ratcllf v. Davii. S. C. Tdv. if 8. S.C. I 
Bulfi. 19. 

The Plaintiffs brought an A-iSion of Trover whtn S«. 
and ConverFiotiy as Executors, againft the J'"*«* 
Defendant, for an Obligation, and declare 
it was loft in the Teflator's Time, but Jay the 
Converfion /ince his Death. Two of the 
Debtors were fever'd, and mn prof, emvsd as 
to (hem ; to the third, the Defendant plead- 
ed Hon Cul. and found againft him, and five.. 
Hundred Pounds Damages given ; and now 
moved in Arreft of Judgment upon his Se- 
verance; and held by Hale, Chief Baron, and 
the whole Court, That Summons and Seve- 
rance lies not in this CafL-, becaufe the 
Converiion, which is the moft material Part 
of the Declaration, was in the Executors 
own Time ; To that uj>cn the Matter, the 
Action is grounded on their own PoiTefiionj 
asTrefpafs cf their own Poffeffion, in which 
C 3 Cafe 
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Cafe Summons and Severance does not lie^' 

and confequendy the Nonfuic of one is th^ 

Nonfuic of all ; and ail the Proceedings afcer 

are to no purpofe. Tcr Hak, Chief Baroo^ 

There are two Sorts of Severances^ when 

the Plaintiff will not appear, there he fh^ 

be fummoned and fevered^ the other, when 

all appear, but fome one or more will not 

profecute ; there he or they (hall be fevered 

by order of Court ; and Judgment in this Cafe 

wasarrefted. Hardr. J17. Manky & aV verfus 

LavelL 

infatiNEz. if an Infant-Executor releafe, yet he may 

S?o*^Tra! ^f^^^W'^ds, notwithftanding fuch Releafe^ 

ver'lSrer'^be bring an Adion of Trover and Converfion 

RTendan ^^ ^^^^ Rcleafe wcrc not made for a valu- 

a Rcicafc, able Confideratipn. See f Co. 27. RuJfeU ver. 

uniefsit JPratt. S.C. Moor. 146. S.C l Md. 177. S.C. 

were made * » -r / / 

on a Va- ^ -^^^- 44* 

laaWcCon- An AAion on the Cafe was brought agaiaft 
i^cll^: Executors, and the Plaintiff declared, Tliac 
pleaded per he was poffeiTed of divers Goods, that they 
SSX"' cafiially came to their Teftator's Hands, 
who converted them to his own Ufe, and 
avers, that the Executors had AfTets j they 
pleaded Non culfy and 'twas found for the 
PlaintifFj and moved in Arreft of Judgment, 
that tJon culp. is no IfTue, becaufe the Plain- 
tiffin his Declaration had alledged no Of- 
fence or Tort in the Executors, but in the 
Teflator for the converting the Goods 
to his own Ufe ; therefore for the Execu- 
tors to plead Non culp. in whom Tort was 
fuppofed, did make no Iffue ; and for this 
^aufe Judgment was ftaid. Sawlf, 13. 
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PVemlifig and his Wife, Executrix of v^. I^TJ"?^ 
S. broughr an Adion of Trover and Con- fx^wiV 
verfion againft Cluthrrbook, for Goods of the '•j/ Goofl* 
Teftator's found and converted by ihe De- h'J^.^^"' 
fendanr, and obtained a Verdid agninft him. R'^^iei 
The Defendanc rtioved in Arreft of Judg- ^i^jj"™" 
nienr. and took thefe Exceptions, i. That ■!«»«<- * 
ihe Dsclaraiion was of a Joint Poileffion ^^',^J^^w 
of Goods of the Husband and Wife, and it.. 
Damages are given ro the Husband and Wife, 
whereas the Goods properly belonged to the 
Wife only, as the Executrix, and not to the 
Husband and Wife, idly, It doth not fet forth 
how the Feme came to the PolTeflion of the 
Goods. Btir to this RolUy Juftice, anfwered, Ami the 
That the Pofleffion of the Wif«, as Executrix, l^'^"'^* 
was alfo the Poflaffion of her Husband, and roihc^Ti. 
that the Damages recovered Ihall go to the ft to'> &■ 
Eftace of the Teftator, and fo may concern '""' 
rhem both 5 and for the fecond Exception, |„(»„(reffj. 
this being a PolTefTory Aiftion only, it is TrAi(r.^n(i 
not neceflary to fhew how the PolTefHon Jl^j^h!?„ 
of the Goods was gained. Staid fil^ the ibe Potftt 
other fiiould move. Sryte 48. Fnmting and C/«- ^" "" 

tberhaok. 

How, and iri what Manner this AAion may 
be brought againft Baron and Feme; there 
are fo many Cafes in our Books that con- 
rradift one another, that we (hall leave the 
Reader to ivfe his own Judgment, and here 
inferf the Cafe or References to all that con- 
cern this Point. * 

Goods came to Feme-covert by Trover, ThsrTro 
and (he and her Husband did converr them ' 



brought againit the Husb.tnd and Wife, and bytlwWiie. 
not againft the Husband only ; for the A- 
C J cYion 
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Stion doth found in Trefpafs^ and it is not 
like uncQ Detinue^ for upon a Detainer by 
the Wife, the Adion licth agaiaft the Huf- 
band only, i Leon, ;i2. Marjhes Cafe, S. P. 
Owen ^S. Balwinv. Martin, S- P.Lin. Rep, 8i. 
S. P. adjudged on Writ of Error. Teh. i6f. 
Draper v. Ftilkes, TV. Jones 14;. Hodges v. 
Sarnpfon. 
No Aaion Error of a Judgment in the King's Benchi 
Brro^and* ^" A^ion fur Trover and Converfion of 
Fcmifbra Goods, and inter alia of 60 1, in Money, 
^riHmlp- ^8^5"^ Baron and Feme, fuppofing that they 
firwnT converted them to their proper Ufc ; the 
Defendants pleaded Not guilty, and found 
againft them for the 60 /. and that they 
(hould be in Mifericordia The Error aflignM 
was, Becaqfe an Adion lies not againft 
\Baron and Feme for converting Goods to 
their own Ufes ; for 'tis the Converfion of 
the Baron only, and they are only to his 
own Ufe : And altho' they may be charged 
with a Joint Battery or Imprifonment, yet 
it cannoc be fo for Goods converted ; and 
of that Opinion were all the Juftices of the 
Common Bench, and Barons But it was 
ftiswn that this Judgment paffed fub fdentioy 
after Verdid, without Exception. For PafcL 
J<) Jac. betwixt Harrifon and Bradford and his 
Wife, in Acftion/^r Trover of Goods, and con- 
verting them to their \Jk ; after VerdiA for 
the Plaintiff it was moved. That the Adion 
lay jRlbt, and there it was adjudged for the 
Defendant. Hill. 19 Jac. Rot. 921. Vid. i; 
R. 2. br. 644. :i9 E. 3. 22. And it was movea 
by Sherfeld, That the Judgment fliould be 
reverfed (jaoad the Feme ; fed non allocatur 5 
•wherefore it was reverfed. 2 Cro. 661. Berry 
find his Wife wr. Nevjs. Pal 34 j. IV. Jo, 

16. 
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j6. 264. Latch 126. Newman v Cbeynej. S. 
C, l^oy 79. March 82. 3 Crt?. 494* Perry v. 
Diggs. 

Trover againu Baron and Feme, and laid 
^uod ad ufum frofrium converterunt and it 
was alledged, praprium might be applied 
only to the Husband ; fo alfo if it had been 
aJ ufum fuuni. But the Court held neither 
had been good ; fo it was prayed, that Judg- 
ment might be entred, ^od quereus fiihil^^^^^^^ 
capiat per biUam i for if it had been gr/W J5f- Juigmenc 
fendens eat inde fine Die, the Plaintiff could ^0"^^^;^ 
not have brought an Adion de novo. 1 Vtntr. a new a- 
; 3, 24,12. ^i^« 

An Action of Trover and Converfion was How the 
brought by Clarke agzinU Pew and his Wife, Con venion 
and the Declaration was. That the Goods hid"J^,e.c 
were found by the Baron and Feme, and the Aaion 
were converted ad ufum fuum, whereas it "^^^^^^4. 
ought to be in the plural Number, to wit, adroa and 
ufum eorumy or ad ufum of Perw and his Wife ; ^^^^ 
for as it wzs^ n fuppofed the Converfion to 
be made only by the Husband which \% con- 
trary to the Adion it lelf> which is brought 
againft both j upon this Judgment was ftaid 
till the other Ihould move. Style 18. Clark 
and Pew, 

Sur Trover and Converfion of Goods by Trover, 
Baron and Feme, ad ufum ipforum ; they wh^n*ro ^e 
pleaded not Guilty, and both were found bion^t«- 
Guilty, and Damages affeffed ^ and now mo- fon'^aMi* 
ved in Arreft of'judgm;ent. That the A Aion Fcn.c. 
lies not againft the Baron and Feme jointly 
for Converfion to their Ufes during the Co- 
verture. For when they join, it is the k& 
of the*Baron on^y, and the Feme cannot con- 
vert to her own Ufe ; but an AAion of Tro- 
Vcr well lies for Converfion by the Feme be^ 

C ± f^^r^ 
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fore the Goverture, or by the Feme only dti*- 
ring the Coverture, for (he may do a Tort 
folely, and the Baron fhall be fued with her j 
but not where (he joins with the Baron j 
wherefore the Court would advife thereof. 
And afterward, Trin, 8. Car. it was adjudged 
for the Defendant. ;8 £^. ;• i. i^^Ric. 2. 
hrev. 644. 3 Cro. 2^4. Rheines v. Humfbrys 
& Ux\ 
inTroTcr Chafe brings an A<9:ion of Trover and 
Jfn^and ' Converfion againft GaUof, and his Wife, 
Feme, and and a Stranger, in the. Common Pleas, and 
the'corf ' had a Verdid and a Judgment againft them ; 
vcrfion the Defendant brought a Writ of Error to 
hid robe reverfe this Judgment, and affign d for Er- 
ad ufum of ror. That the Plaintiff declares, that the 
band" and ^'^^^^ ^^^ which the Adion is brought, w- 
not *ad nerunt ad fffum ipforufn, viz,* of the Husband 
urum ipfa- ap(j Wife, and the Stranger, which cannot 
be ; for they cannot be faid to come to the 
Ufe of a Feme Covert. JRo/Ze, Juftice, This 
is not good, for he ought not to declare, 
that the Goods came to the Ufe of the 
Feme, but to the Ufe of the Husband only 5 
and therefore reverfetur Judicmtn niji. Style 
11$. Gallop againft Simpfon, and pofi 126. in 
the fame Book it appears that Judgment was 
abfoiutely reverfed for this Caufe. 
\Tfotcr% Trover by Baron and Feme; and thd 
$aronami Plaintiffs declare, ^od cum Voffejjionau fue^ 

d^m^m ^^^^3 ^^* ^^^ Defendant converted ad damp- 
of Both, num ip forum ; held naught after Verdift; for 

\ «r"^e^^^^^^ Wife is the Poffeffion of 

\ ' the Husband, and fo is the Property ; fb that 

\ the Converfion cannot not be, to the Da- 

\ nl3ge of the Wife, but of the 'Husband on- 

ly. I Salk. 1 14, J^elthorp & Ux.verfus An^ 
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In an A<aion of Trcvcr and Convcrfton ir J^^^Yj ^^^ 
was moved iit An eit of Judgment, That the br^^gfc 
AiTtion was brought by Baron an'.l Feme, *''_"^^* 
anu the Trover luppolcd to be b;;forc, and >'/-J''iui* 
the Converfion fubkquenc to the Coverture, '7'^ ^^" 
and therefore it- ought to be brought by the ;ut:'i!^,"v ri" 
Baron alone ; for if a Feme lufss (jOO<b, and ''i? P) 
after marry, the Husband dies, his Executor **'"^*' 
fliall have the Goods, bLCiufe the Property 
was in him by the Marriage, notwUhliana- 
ing the Lofs: And of this Opinion was 
fiyJt, Chief jufticC) and Ktlyvge; and they 
alio held. That the Ccnverlion is the Caufe 
of the Aiflion, and iliac being fubfequent to 
theMarriage, the Husband ought therefore to 
fcring the Aftion alone. But Judge TwifJtn 
and IVynilbam were of Opinion the Action 
was well brought ; and they diftinguifhed 
between Aftions which affirm the Property, 
as Replevins and Detinues, which they there- 
fore held ought to be brought only in the 
Husband's Name, and \£kions which diffii- 
firm the Property, as Trefpa/s and Trover, 
which being founded on a Tort, antecedent 
CO the Coverture, ought therefore to be 
brought in both their Names. 2 Sid. 172. 

In Error of a Judgment in the King's Barqijaiiil 
Bench, in an Adion of Trover againd Ba- ^^^^/j 
ron and Feme, becaufe the Feme after Cover- i-iySsW 
cure, found Goods, and converted them ro 'jM'^}''* 
her Ufs ; they pleaded ^hcJ ipfi vm [unt CuL &l ^^^^• 
fiat'ilri. And for this Caufe it was ruled to 
be ill ; for that no Tort is (iippofed in the 
Baron, and (b they ought to have pleaded JhioJ 
ip/i vm eji inAe Cui^Mlh, Wherefore, atrer 
Verdid lor the Plaintiff, a Repleader was 
awarded, wlieretipon they repleaded and 
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traverfed the Converfion, and it was found 
for the Plaintiff, and Judgment according- 
ly ; and Error aiSgned^ that the firfl lifue 
was well joined^ and there ought not to 
have been a Repleader j fed nm allocatur j for 
the Tort being alledged to be in the Feme 
and none in the Baron, the IlTue (hall be 
only that fte is not Guilty i and fo the Pro- 
thonotaries of the Common Bench certified 
to be their Courfe. Another Error was aC- 
figned to be ore tenus. That the Judgment to 
replead was not good ; for it is, ^ia videtur 
Curia quod flacitum fradiBum^ dt exitus fuper^ 
indejunBusy efi minus fufficiem in lege^ ideo di^ 
ffumefi fartibus quod replacitent; which is not 
any Judgment, for it ought to have been Ideo 
Confideratum eft^ &c. fed non allocatur. For it is 
a fufficient Award to replead, and the Courfe 
is fo altogether ; wherefore Rule was givep 
to affirm Judgment. But it was afterwards 
informed to the Juftices and Barons, That 
there was not any Bail entred for the Feme, 
and the A(Stion was principally againft her, 
wherefore the Judgment was erroneous, and 
a Certiorari prayed to certify it ; but it was . 
moved. That in regard he had afligned his 
Errors, and had not afligned that for Error^ 
and the Defendant had pleaded In nullo efi Er- 
ratum^ and the Record is examined; he may 
not now alledge it, for then it would be in- 
finite I efpecially to reverfe a Record in Af- 
firmance of a Judgment they may award a 
Certiorari ex Officio^ upon Suggeftion that there 
is Dimunition. But the Juftices held. That 
altho' the Party, after In nullo efi erratum plead- 
ed, is not receivable to alledge fuch a thing 
for Error, which did not appear in the Re- 
cord certified j yet to inform the. Court, he 
Z may 
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may move rhem, and they, rx O$iio, may 
award liicfi a Ctrtiorrri, if they wUI ; where- 
upon [huy awarded a Certiorari, and the Bail 
certified to be well entred -■, and the Judg- 
ment was affirmed, z Cro. y . Ccx v. Cnp- 
weH. S. C. I Cro. n;. S.C.Noy^i. 

In Arreft of Judgment upon a Vcrdift Wiclw 
found for the Plaintiff, in a Trover and Con- 'ZaZ- 
verfion, brouj^ht by Baron and Feme, for Goods "'="d 
of the Ferae, .him tpJafcUfuit. The Excep- ^TJ^jj"!* 
tion was, That it is not exprefled that the 
Goods were demanded by the Ferae. RelU, 
Chief JufticCj faid, The Demand of the Feme 
is good to found the AiSion ; and it was 
then alfo faid, Thar a Trover and Converfion T"!"I,''" 
lies for Goods found aad converted, altho' Go'^di n- 
ihey came afterwards to the Hands of the Par- «.w»>d! 
ty that loft them ; the Rule was Judicium nijt. ty^^^^'s 
Style 16 1. Gewr againft Hindi. 

In Error of a Judgment in Noni/hh, in an ]aAement 
Aaion of Trover of Goods againft mtd, '^^'"Jj" 
and j^nne his Wife, of the Trover and Con- Feoie, how 
verfion of the Feme during the Coverture: '°**" 
The Defendants pleaded Not Guilty, and 
found againft them for Part, and for the 
other Part it was found for the Defendant, 
and the Judgment was ^tod r^uerens recuperet 
his Damage found; and that the Defendant, 
^fmt Jit in Mifericurdia j and that the Plain- 
tiff* profalfe (lamorc quoad rrfiJuam unde Defcn- 
Jentet ee^uittatitxifitifiti fit in Mifericurdia : The 
Errors afJIgned, Fiift, becaufc the Judgment 
is, That the Feme// iw MifiricorM/i, whereas 
it ought to be, that the Baron and Femey/«t 
ia Mifmcordia ; for flie cannot pay it with- 
out her Husband : Alfo, becaufe the Baron 
pleat^s with the Feme, and doth not confefs 
the Aftion, for that is the Caufe of the Mi- 
i^ricordia ; 
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had a VerdiA, yet the Judgment was arreftedj 
becaufe he had declared both ways. 

Agreeable to this was that Judgment which 
was given upon the Statute of 2 EJ 6. for not 
letting out of Tithes, in an Adion of Debt 
brought againft two Tenants in Common ; i( 
happened that one of them fet out Tithes, 
and the other carried them away ; and becaufe 
the Adion was brought againft bothi it was 
held to be ill ; iFor it lies only againft him which 
did the Wrong. 

^ 2. If the Adion ought to be brought againft 
all, then the Defendant (hould have taken the 
Advantage of it by Pleading, and to have 
fliewed who were the Proprietors with him- 
felf ; for it is impoffible for the Plaintiff to 
I;now who they are j and for this Reafon the 
plea is not good. 

Econtra. The Plaintiff ought to have 
brought his AcSHon either againft the Matter 
alone, or all the Proprietors : ^Tis true. If 
this had been an A<ftion of a fimple Trefpafs, 
he might have brought it againft all or one } 
but this founds not only in a Wrong, but 'tis 
a Breach of a Covenant or Duty, and fo ought 
to be commenced againft all of them, as com- 
mon Carriers. 

Now the great Reafon why all are liable 
to an Adion is, becaufe they all have a Re- 
ward for the Hire of the Velfel ; and it feems 
very unreafonable, that one fliould bear the 
Burthen, and the reft ran away with the 
Profit. 

The principal Cafe in Hntton is an Au- 
thority directly to this Purpofe, though it was 
otherwife quoted by the Plaintiff's Counfel ; 
it was Debt upon the Statute o(Ed. 6. broughe 
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againftone Lellec for not (ectins out cifTitbes, 
and K appeared, upon Evidencc^thartwo were 
joindy poflelTed of [he Term ; and for that 
Reafoa it was held , That the Action would 
not lieagainll one atone- 

2. The Defendant ought not to have plead- 
ed in Abatement, that the /eft of the Pto- 
prietotsfaperfeftifceperantfirnitl cum the Defen- 
dant, &c. becaufe fuch a Plea would not 
have been good here; for he (hall never be 
rompelled to plead in Abatement, either in 
Debt orContrai5t, but in one fmgie Cafe ; and 
that is where two are bound jointly, and one 
is fued, he may plead in Abatetnent, but 
cannot fay, Ncm ep fi£}am; for the Bond is 
his Deed, (ince each of them have fealed it. 

Afterwards, in Hil!.iry'Term, the Defen- 
dant had Judgment, That the Aclions ought 
to be brought a^ainft all the Part-Owners, be- 
caufe they have all equal Benefit, and the 
Ground of the Aftion is upon a Truft repo- 
fed in all, and every Truft fuppofeth a Con- 
ira<a ; and in all Cafes grounded upon Con- 
iracSs.rhe Patties who are privy, muft be join- 
ed in the Aftion. 

The Matter of the Ship is no more than a 
Servant to the Owners, he hath no Property, 
either General or Special, but the Power he 
hath is given by the Common Law. 

There are many Cafes where the Aft of 
rhe Servant fliali charge the Mafter j as for 
Inftance, viz ; 

King EJ. ^.folda Quantity of Lead toRena- 

grt, and appointed the Lord Norib, who 

^Was then Chancellor of his Court of Aug- 

■ nientations, to take Bond fo:: Payment of the 

"*^^' The 
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The Lord North appointed one Bengtr^ whoj 
\)(ras his Clerk, to take the Bond, which was 
<jone ; who delivered it to the Lord, and he 
delivered it back again to his Clerk, in orde^^ 
CO fend it to the Clerk of the Court of Aug- 
mentations. 

Benger fppprcffed this Bond; and it was 
(he Opinion of all the Judges of Engtani^ 
That the Lord North was chargeable to the 
King ; becaufe the Pofleffion of ^he Bond by 
l)is Servant^ and by his Qrder, was his own 
Pofleffion. 

So where an Officer of the Cul^oms made 
^ Deputy, who concealed the Duties, and the 
Mafter being ignorant of the Concealment^j 
certified the Cuftoms of that Part of the Re- 
Venue into the Exchequer, upon Oath, he was 
adjudged to be anfwerable for this Conceal- 
ment of his Servant. 

So where the Leflbr was bound that the 
Leflee (hou Id quietly enjoy,' and itwasfpund 
ihat his Servant, by his Command, and he 
being prefent, enter'd ; this was held to be 
i Breaich of the Condition, for the Mafter 
iiras the principal Trefpaffer. 

Thereforcj though the Negleft in this; 
Gaife was in the Servant, the AAion may be 
brought againft all the Owners ; for it is 
grounded mafi ex contraBu^ although there was 
no ad^ual Agreement between the Plaintiff anc} 
them. 

And as to this Purpofe, *Tis like the 
Cafe where a Sheriff levies Goods upon an 
sBxecution, which were refcued put of the 
Hands of his Bailiff; this aippearing upc 
the Return, an Action of Debt will lie 
gainft him, tho* there was no adual Cor 
traA between the Plaintiff and h;m ; for 1 

bayin|j 
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tidving taken the Goods in Execution, there 
is quaji a Contrad in Law to anfwer them to 
the Plaintiff. 

. 2. As to the fecond Pointy it was ruled, 
That Not Guilty was a good Plea to any Mi^ 
feafance whatloever^ and that a Plea in A- 
batement, "'vitL That the reft of the Owners 
fiffer fe fufceperunt pmul cum defendente ahfque 
hoc quod defendensfuperfefufcepjit tantum^h^iA been ■ 

no more than the General Iffue j but he hath 
not pleaded thus. 

Juftice Dolben agreed. That the Aftion 
ought to be brought^againft all the Prppri- 
^tors, it being upon 'a Promife created by 
Law j but he was of Opinion^ that this Matter 
ought to have been pleaded in Abatement, 
3 Mod. 321. Bofon ver. Sandford. S. C. Show* 

^ In^ Trover and Converfion.by two ; after 
VcrdiA for the Plaintiffs, 'twas moved in 
Arpeft of Judgment, that one of the Plain- 
tiffs was dead j yet the Court gave Judgment; 

a Bulfi. 262. Spring & aV v. Barrett, 

In Trover for a Ship and divers Goods, in Trorcr 
the Defendant pleaded in Bar, That the ^^^^^^""^ 
IPlaintiff, andNi and P. were joint Merchants, joSan- 
and jointly poffeffed of the Ship and Goods j ^^ ^p ^^ 
fhat they were dead, and had made Exe- Bar.^ *^ 
cutors, who adminiftred, to which the Plain- 
tiff demui'red, and had Judgment j b'ecaufe 
even admitting the Plea to be true, yet it is 
at mbft but a Plea in Abatement. 3 Ltv* 290* 
iietnp ^- Andrews. S. C. Show. 188. 

Trover and Converfion was brought agaihft judgnDent' . 
>- and B. -/i. pleaded Not Guilty j and that J® ^^^^^^^ 
fnnnd agaiuft A. aud B- pleads, and an"d for tbf 
i -"-^ jm hoc th^t he and A. (:onvert- oth«f- 

< ,. that Iffiie is found for & againft 

B th$ 



94 93(oi«i on ti^e Cafe f^ 

the PlaiodfF; yetic feeitied to the Court thae 
the Plaintiff ihall have Judgment againft A. 
upon the firlt Verdid ; for although that the 
Declaration be, that they converted, &c. 
yet that (hall be intended jointly and leve- 
rally : And fo the Opinion of the Court was 
againft A. Noy 144. Peter Gee againft Peter 
Ldng. 
Afligdcchas Affignee of Commiffioners of Bankrupcy 
Property by brought Trover on their own Poffeffion, ut 
JromThc de bonis fuis fropiis j and that they came to the 
Timcof Hands of the Defendant, and he converted 
j!l^cy*"fb them: And upon Evidence it appeared the 
zt to avoid Convetfion was by executing a Fieri Facias 
JSllh?^'* on the Goods in the Declaration, after the 
Bankrupcy, and before the AfSgnment^ and 
it was not proved that the Plaintiff had de- 
manded f and this being made a Cafe, it was 
argued. That by Affignment the Affignee had 
a Property, by relation, from the very Time 
of the Bankrupcy, and there was no meaa 
Interval of Time ^ as where one takes out Let- 
ters of Adminiftr^tion, he hath a Property 
from the Death of the Inteftate^ and may de- 
clare generally nt de bonis fuis prof riis^ even be- 
fore an Adminiftration isfucd out. But HoU 
denied this, and faid,He ought to declare fpe- 
cially, and fo the Plaintiff might have done 
in the principal Cafe ; and he relied opon 
the Cafe of Perry and Bower, and faid the 
Affignee was in by Relation from the Time of 
the Bankrupcy, fo as to avoid all mefne Ads, 
but not fo as to be actually invefted with ciie 
very Property. Adjournat\ i Salh lit. KiggH 
ver. Player* 

f 
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If after Execution by Fteri Facias is €xe- ^SlSS*'^ 
eiHed^ and before the Goods are fold, any Trover for 
Perfon takes them away and converts them ^^Tca^ 
to his own UCc^ the Sheriff may bring Tro- bv Vcrtue 
vcr and Converfion for them. See 2 SaunJ. « \ ^^ 
47. t^lirabam v. Smw. S. C. a Sid. 447. S. ^^^' 
C. I Mf>d. 4f . 

In an Adion of Trover and Converfion AOon 
of Beans againft Darfon^ and coming to Trial fb^^fng 
at the Affizes upon Not Guilty, becaufe it was ThiDp 
a fmall Caufe, the judge took not the Jury, f^^j^'^** 
but directed to move the Court, and (b ittkk'i Co-; 
was 5 and the Cafe was. That the Landg^^*^^^ 
whereupon the Beans grew, was a Lunatick's, broogbc ta 
and Copyhold, and the Lord had granted ^^j^.^*^ 
unto one the Cuftody of the Land, by whofe u,^theCoi»t 
Lcaveand AffentthePIaintiffdidfowtheLandj mittccTi 
and the Court was of Opinion, That the Ac- ^•"* 
cions was to be brought in the Name pf the 
huaatick ; for there was no Intereil gained 
in his Land by this Committment: And Ho^ 
Bart did not agree that the Lord hath Powet . 
over the Lunatick's Land without a Cuftom ; 
for the Imitation of the King's Power over 
Freeholds makes not Confequence; for tho' 
the Statute be but an Affirmance of the Com- 
mon Law, in the Cafe of the King, yet the 
collateral Incidents of Eftates, as Dower, Te- 
nancy by the Cu reefy, Wardfhips, and the 
like, are not without fpecial Cuftom. Hok 
21 f, Coeks vcr. Darfon. S»C. Noy. zj. 
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CHAP. III. 

For what Things, and in vphat Cafes, a» 
A£lion of Trover and Converfion lies. 

Im If/fOT* A ^ Adion upon the Cafe was brought up- 
Goodsdtm- JLJL on a Trover and Converfion of twenty 
nf If ent ^^^^^^^ ^^ Butter, and declared, That by neg- 
fcclprng, if ligent keeping of them, they were become of 
tbcy really Uttig Value ; upon which there was a Dcmur- 
Mmeto c e ^^^ .^ j^^^ . ^^ ^ ^^ ^j^^ Opinion of the 

H^^dh ^hole Court upon this Matter, no Aftion 
Trow/ lieth; for a Man who comes to Goods by 
Trover, is not bound to keep them fafely, 
as he who comes to them by Bailment. 
Walmefley^ If an Man find my Garments, and 
fufFereth them to be eaten with Moths by the 
negligent keeping of them, no Ad:ion li^ 
eth : But if he wear my Garments, it is other- 
wile; for the wearing is a Converfion. i Leon. 
224» Walgrave againft Ogden. 5. C. Owen 141. 
5. C. I Cro. 229. 
vciod*^* If one deliver Goods to another to be 
baii'dare kept fafely, whether for Hire or not, and the 
damnified^ Party undertake to do it ; if by his Default 
icei Fault! they are damnified. Cafe or Detinue will 
lie i but if the Party bring Detinue, he fhall 
recover the Goods in fuch Plight and Con- 
dition as they are in, and it fliall be adjudg- 
ed the Folly of the Plaintiff to bring an Acti- 
on which is no adequate Remedy, when he 
might have had one that was j but -^ * 
Party fell the Goods, then the BaiL, _ 
have an A<9:ion of Detinue, not one c^ ^ 
v«r, according to the Opinion of fom^ , . 

a 
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according to the Opinion of others, fand Co 

the Law is now underftood) the Party ha th 

his Eledion, and may bring either; for the oriflbia 

felling the Goods is a Mifdemeanor, which by bim. 

is ever a good Caufe to bring an Action on 

the Cafe. See Keil. i6o. See 4 Leon. 189. 

Trover for feveral Things, and among the Trover liet 
reft de uno ^/£thiope, vocat. a Negro ; and on not lor a 
Not Guilty pleaded,Verdi(a was for the Plain- in^l^fS 
tiiF, and feveral Damages, and as to the ^mn esf- 
Negro, 50/. And it was moved in Arreft of J^JJJ^^^ 
Judgment, That Trover lay not for a Ne- tiff may 
gro, for that the Owner had not an abfolute SJfcc*fhac 
Property in him ; he could not kill him as he was hit 
he could an Ox. Contra. It was faid the JJ?|!]^\jj^ 
Property implies the Right of having and en- between** 
joying, and difpofing ; but it does not always Prppeny in 
imply a Power to deftroy: That this Power ^^g| n*- 
holds in Beafts, Fowl and Filh, which were tuiai Exi- 
made the Property of Mankind by the Aft i^^^J^jiE,^ 
of God, and have a natural Exiftence ; but iftcncc,on. 
not in Things incorporeal, which confifts in 'r- 
Jure t ant urn; for this being a Property ex 
infiituto only, the Owner has only a Power 
according to the Meafure of his inftituted 
Right: And it was inftanced in the Cafe of 
Common, a Way and a Ward. On a Ca.Sa. 
the Plaintiff has an Intereft in the Body of 
the Prifoner as a Pledge, not to fell, but to 
keep, and it goes to Executors. Hoh. 6r. In a 
Servant, to work him ; in a Captive, to fell 
him. Reg. 102. RN. B. 18. a.B. H C. 295. Bro. 
Troperty, ;8. i H. 6. eh. f. in Rafi. 219. Cot. 
Ab. 460. That the Writ de Nativo habend§ muft 
lay the Explees of a Villein in working and 
taxing him at Will. Co. Ent. 406. That by 
the Law of Mofes a Man m^y be a Slave j and 
a §lave was a Chattel, his Matter's Money, 

D 3 Exo^, 
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Exod. XX. 21. That f by the fame Realbn there 
4k^7s^' may be a Sew/i/ pradialis^ i. is. a Villein, one 
firfMiii. niay be a Serous p&fonalis j and that firft a 
Captive and afterwards a Villein. H^^. 27- 
Brownl. j8. A Villein in Grofs is a Chatte!, 
for he is of a perilhable Nature, and catiftoc en- 
dure for ever. So is F/V&. Difcontifiuance, 16. 
Br. Vilhin^ 60. As Villeins are regardant cd 
Land| it is a different Thing ; and in that 
RefpeA they are Inheritances, and lb are 
the Charters. Every Villein is intended ifi 
Law regardant; the Writ in the Rcgiftcr 
therefore fuppofes him to be Nativum Juum^ 
but before he was a Villein, he was a Cap- 
tive, and then a Chattel : L^ftly it was hifift- 
ed. That the Cout-t ought to take Notice 
that they were Merchandize, and cited, 2 Crv^ 
262, The Cafe of Monkcyis. 2 Le^. 20 1. 5 
Keb. 78y. i /»/. 1 12. If I imt^rifon my Negro^ 
a Hahaj CcrfAs will nOt lie tO deliver him s f^t 

by Magna Cbarta he muft be liier homo. 2 \nft. 
4y. Sed Curia contra I Men may be theOwn^ 
crs, and therefore cannot be the Subjed of 
Property. Villeinage arofe from Captivity, 
and a Man may have Trefp^fs tjudre eaftivum 
Jmm ce^ty but cannot have Trover de Galifco 
fuo ; and the Court feemed to think that in 
Trefpafs juare captl'vum fmm ceftty the Plain- 
tiff might give in Evidence, that the Party 
was his Negro, and he bought him. 2 Salk, 
666. Smith v^ Gmld See 2 Lev. 201. Butts 
n7«r. Petwy. } Lev. 537. Chambers vtr. H^a^k- 
boufe. 

Trover iki P^ Tofhatn. If a Man find my Horfe, and 
for the after ride him, and theft delivers him unto me^ 
S« R?" ^^d I bring an Adion of Trover for the Coi 
delivery, terfion^ it is no Plea, that you have delive 

tii^ 
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the Horfe to me before the Action brought; 
for you ought to anfwer to the ConverHon. 
Goldf, Iff. 

It was ruled by RoUe, That a Trover ^'^'^^^ 
would lie for Money^which was delivered by cur ot » 
the Piaintiff himfelf to the Defendant to keep^ ^'& 
tho' not in Bags. Both which Points^ he 
faid^ had been doubted and refolved. j^lejn 
91. Daws V. DjfQs. See Mocrt 841. Ifaack 
^. Clerk S. C. z Bulji. J07.5.C. i RvlL f9jand 
126. 

An Adion of Trover and ConverGon, of An A£Hon 
ioo Musk-Cats, and 60 Monkeys; the De- of Trover 
fendaot pleads Not Guilty, and found againft mooT-Cw 
him: And it was moved in Aneft of Judg- an4 Mod- 
ment. That an Action lay not, bscaufe he ^^^*' 
4oth not fliew, that they were tame or re- 
claimed; as, iz H. 8. and 14 Eliz»i Dyer 
for a Hawk ; fed non aSocatur; for they be Mer- 
x:bandize, and valuable 4 and fo it is of an 
Ad:ion for a Parrat. Wherefore it was ad- 
judged for the Piaimiff. 2 Cro. x6z. Grymes ul 
Shaek^ 

In Trover and ComevRon of zf / the De- Trorcr 
fe^dant pleaded not Ouilty: and the Jury ^o«noti'« 
found a Special VerdiA, That the Defendant rc^i^cd'S[ 
being Ser^^ant and Fador to the Plaintiff, fold thcScrytnc 
twenty Quarters of his Matter's Corn for 2 f /, 
and receiving it, converted it to his own Ufe. 
Stefbtm moved for the Defendant, That this 
VtrdiA is found for him ; for this 25* /. wa^ 
nevei- in Ws Matter's Poffeffion, nor his Mo- 
ney, and this Adion lay not, butrather zn Ac- 
count. This alfo is Money out of any Bag • 
wherefore,^c. But Fe»wr held, That'tisfound 
for the Plaintiff ; for the Poffeffion of the Ser- 
vant is the Matters Poffeffion, and it is as if 
Jbe always had it in his Poffeffion. And it hath 

D4 been 
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been adjudged. That the Servant being rob-^ 

bed, the Matter may well bring the Aftion ^ 

and that was the Lord Riches Cafe. Clinch 

doubted. Afterwards this Cafe being moved 

again, the Plaintiff had Judgment^ but that 

Judgment on a Writ of Error, was reverfed ; 

Mid wby. becaufe Money being a thing that cannot be 

known, the Property was in the Servant, and 

it appears l?y the Writ that the Property of the 

Money is in the Receiver ; fb 'tis in Cafe of 

Bailment of Things that are undiftinguifhable^ 

the Property of them is in the Bailee- i Cro. 

63 8, 661, 746. Holy day *v. Hicks. 

Trover lies In an Adion upon the Cafeyir Trover and 

Jrefar"' Converfion, grounded upon a Deceit, the 

Things he Cafe appeared to be this ; That where there 

promHcd ^^^^ ^' ?' ^"^ 1^" ■^- ^^^ indebted to C. in fuch 
fo deliver, a Sum of Money, and fi. in fuch a Sum of Mo- 
ney was indebted to ji. It was agreed between 
A. B. and C. that B. in Difcharge of his Debt 
unto !a. (hould difcharge the Debt of -^. unto 
p. in paying and delivering unto him cer- 
tain Commodities, which he had in his Hands 
and PolTeffion, being properly the Goods and. 
Commodities of ^4, and which B. by and with 
Confent of \^. did affume, promife, and un- 
dertake to deliver unto C. in Difcharge 
of the Debt of A. unto him, and C. was con- 
tented to accept thereof. According to this 
Agreement made between them, B. did not 
according to his Promife or IJndertaking, 
difcharge the Debt of A. unto C. by Deli- 
very of the Goods unto him, but contrariwife 
did convert them iinto his own Ufe, after 
the Death of A. and for this C. brought 
bis Adion on the Cafe for a Trover a 
Converfion, grounded upon this Deceit; t 
ivhether this lieth or not, is the Quefti 



Curia* The whole Court agreed clearly in this. 
That the Axftion is well maintainable j for 
if a Man bail Goods to one, for to bail them 
over to another, if he to whom this Bail- 
ment was thus made to bail them over, con- 
trary to the Truft in hirti rcpofed, doth not 
deliver them over, as he was to have done^ 
but doth convert them to his own Ufe, he 
has by this his Deceit, made himfelf liable to 
an Adioni both of the firft; Bailor, and alfo 
of the Party to whom they were to have been 
bailed over, and either of them may well have 
his AAion againft him for this. And notwith- 
ftanding the third Perfon here, to whom the 
^oods ought to have been bailed, had ne- 
ver the Poffeflion of them ^ yet this Conver- 

i fion and Non-fea{ance of thik which he 
ought to have done, is a Wrong, and very 

\' prejudicial to C. the third Perfon. And for 
this Wrong, and Prejudice, he may have his 
AAion on the Cafe, as well as the firft Bai- 
lor. But both of them {hall not have their 
A<5lions, but he that firft begins hisAAion, 
Ihall go on with the fame. Curia. The whole 
Court alfo agreed clearly in this. That this 
not bailing over, and Delivery of the Goods by 
B. the firft Bailee, unto C. in Satisfadion of thq 
Debt of A. and according to the Agreement 
made between A. and B. that this doth clear- 
ly in Law amount to make a Converfion ; and 
that by this he has made himfelf fubjecSl and li- 
able to an Adion to be brought by the Party 
to whom he fhould have delivered. tViUiams^ 
Juflice, If a Man deliver a Deed to one, to 
'\xr^r* tVifx AmoQver to another, and he doth 

. fame over accordingly, the 

whom the Deed was to have been 

-., may well liave his Adion for this 

• ■'^' '' ' ' ;• not 
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hot Delivery of the Deed unto him ; and with 
this agrees the Cafe in 28 H. 8. Dyerfol 20, 
21. Via. i2f, 228. in the Grocers Cafe of 
London: By Mountague there: If a Man deliver 
Money to bail this over^ if the Bailee doth 
not perform the Condition^ he is by this a 
Debtor of the Money, or accountable at the 
Pleafiire of the Bailor. And there Via. 128. 
In every Receipt two Things are included ; 
("Viz,*) Either the Receipt is to the \J{c of the 
Bailor, or to the Ufe of a Stranger, or to his 
own Ufe ; if the fame be to the Ufe of a 
Stranger, then he is his Debtor •, becaufe that 
the Property is not in the Bailee. Curia. The 
whole Court agreed in this, Thstt the Adioa 
brought by the Plaintiff againft the Defen- 
dant, being the firft Bailee, for not bailing of 
the Goods according to the Agreement, was 
well brought, and that here was a good Con- 
verfion in Law; and fo by the Rule of Courts 
Judgment was given for the Plaintiff, i Bdfi. 
68. Flewdlin^ and others, againft Rave. 

In a Special Vcrdift in Trover and Con- 
verfion, the Cafe was this; *vlx*. 
If >*vser- H. being poffeffed of feverai Sheep, fells 
t^VoSf- them in a Market to ^/y?<yw, but did not deli* 
fion of ver them to the Vendee ; and afterwards, in 
an^cr*^ that very Market, they dilcharged each other 
whodc- of this Contra (ft, and a new Agreement was 
inands made between them, which was. That jiU 
no^Aalon /o»^ fiiould drive the Sheep Iwme, and de- 
Kcs againft paftuTC them till fuch a Time, and that ac 
for hth^6 fhe end of that Time, H. would pay hini fo 
thtvdinau' much a Week for their Pafture ; and if 2Lt 
ter droit, ^j^g End of that Time f then agreed bctwe^" 
them) Aljlone would pay H. fo much for . 
Sheep fbeing a Price alfo agreed oi) that t*" 
Alfione iliould have them. 

Before 



Before the Time was expired, H fells tlie 
Sheep to the Plainriff, Min-', and afterwards 
jilflcHe ielfs ihem to one MarvooJ, who 
brought a Replevin againft the Plaintiff for 
taking the Sheep ; and the Officers, rogc- 
rhcr with SoUhy the Defendant (who was 
Servant to Marwood) did by his Order, 
and in Affiflance of the Officers, drive the 
Sheep to MarwcfJ's Grounds, where ihzy 
left them. 

The Plaintiff demands the Sheep of 5o/ft^/, 
and upon hts Refufal to deliver them, brings 
this A<5iion againft the Servant ; and Whether 
it would lie or not? was the Queftioa It 
was argoed at the Bar, That the Aflion 
would not lie againfl: the Defendant, becanfe 
he had not the PoneflTon of the Goods at the 
Time of the Aftionbrought; for he prefent- 
ly put them into his Malkt's Ground: And 
it was faid, if ^.findGooils.and S. takes them 
away before the A(5rion brought^ Trover will 
not fie againftyf. bur it is otherwiic, if he fells 
tiiem. 

In this Cafe it would hav^ been a Breach 
of Truft in the Servant to have delivered the 
Goods belonging to his Mafter, to another ; 
'Tistnic, if there be a Converrion, tho' the 
Pofledion be removed before the A^ion 
brought, yet the A*Sion will lie ; but that is 
becaufe oi the Converfion. 

Many Cafes were put where the Servant is 
not liable to an Aftion for any thing done 
by the Command of his Mafter j and where 
a Bailiff, who is but a Servant to the Sheriff, 
fhall act he charged in aFalfe Return made 
by his Mafter. Crs. Elite,. i8i. So if a 
Smith's Mao prick an Horfej the Aflionlics 
againfl 
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againft the Matter, and not againft the Ser- 
vant. 

The Court, before they delivered any Judg- 
ment in this Cafe, premifed thefe two Things ; 

• • 

1. That 'tis neceffary in Trover to prove 
a Property in the Plaintiff, and a Trover and 
Converfion in the Defendant. And it was faid 
by Juftice A^kym (but denied by the Chief Ju- 
ftice) that tho' Goods are fold in a Market, yet 
the Property is not changed till the Delivery j 
for which he cited Keilw. ^9, 77. 

But the Court held clearly in this Cafe, That 
the firft Sale to Jlfione was defeated by the A- 
greement of the Parties afterwards; for when 
a Bargain is made, and all the Parties con- 
fent to diifolve it, and other Conditions are 
propofed, the new Agreement deftrbys the 
former Bargain. And the Chief Juftice (aid. 
That if an Horfe was bought in a Market, 
for which the Vendee is to pay ten Pounds, 
if the ready Money be not paid, the Property 
is not altered, but the Party may fell him to 
another. 

2. This new Agreement, to have the Sheep, 
\[ Alfione would pay fuch a Sum of Money 
at a future Day, will not amount to a Sale, 
and the Property is changed ; and confequent- 
ly the Sale by H. to the Plaintiflf, before the 
Day, is good; and fo the Property is in him. 
But by the Opinion of the whole Court, th? 
Adion would not Ue againft the Defendant^ 

I, The Defendant could not be guilty cf « 
Converfion^ unlefs the driving of the Cati 
by Vertue of the Replevin^would make h 
guilty; but at that Time* the Sheep were 

4 V 



in Cupoita Ltgisy and the Law did then prt- 
fcrve thenij to that no Property can be chan- 
ged ; and if fp^ then there could be no Conver- 
fion. 

* 2. The kBixow will not lie againft the Ser- 
vant i for it being in Obedience to his Ma- 
fter's Command, tho^ he had no Title, yet he 
iball not be excufed : And this Rule, Juftice 
Scroggs faid, would extend ito all Cafes where 
the Mailer's Command was not to do an ap- 
parent Wrong J for if the Mafter's Cafe de- 
pended upon a Title, be it true or not, 'tis 
enough to excufe the Servant ; for otherwife 
it would be a mifchievous Thing, if the Ser- 
vant upon all Occafions muft be Satisfied with 
his Mailer's Title and Right iftbre he obey 
his Matter's Commands j and 8 is very re- 

auifite that he ihould be fatisficd if an Adion 
lould lie againft him for what he doth in Q- 
bedience to his Mailer : But it was faid, the 
Servant cannot plead the Command of his 
Mafler in Bar of a Trefpafs ; and it was like- 
wife faid, That in thisJCafe, the driving of- ' 
the Cattle to the Grounds of his Matter, or 
a Stranger helping to drive them without be- 
ing requetted, is juttifiable. 

3. Becaufe what was done by the Defen- 
dant was done in Execution of theProcefs 
of the Law, and he might as well juftify as 
the Officer ; for if he forbid the Defendanr to 
have affifted him, yet his aflifting him after- 
wards would not have made him Guilty, be- 
caufe done in Execution of Law. 

4« Becaufe it is not found that the Servant 
did convert the Sheep to his own Ufe; for 
the Special Verdi<9: only finds the Dcmsfnd 
and the Refufal, which is no Converfion > 
and tho* 'tis an Evidence of it to a Jury, 

yet 
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yet 'tis not Matter upon which the Court 
can give Judgment of a Converiion. x o C^. 

And therefore the Jury fhould have found 
the' ConverSon as well as the Demand and 
the Refufal, like the Cafe in 2 Roll. AW. 69^. 
in an Aifife of Rent-Seek; upon Nul Tart 
pleaded, the Jury found a Demand and Re- 
fufal, & fie diJfeifivU \ \t was held to be a 
good Verdid ; for the Demand ought tp have 
been found on the Land^ and (hail not be fo 
intended unlefs found. 

The Plaintiff here hath fct forth in his De- 
claration a Requeft to deliver ; then a R^u« 
faland Converlion C0O3 which ihews chat they 
ought to be^und^ becaufe diftind: Things ; 
and the findf^ the Demand and Refulal waf 
only a prefumprive^ not a conclufive, Progf 
of the Convcrfion ; and if the Jury th^m-^ 
felvcs knew that there was no Converfion, 
yet the PlaintiflP hath failed in his A(ftipn ; as 
if a Trover be brought for cutting Trees, 
and carrying them away, and the Jury know 
that the Defendant cut them down, yet they 
flill lay in the Plaintirs Clofe j this is no Coiv. 
verfion. 

And though it hath been ftrongly infilled 
at the Bar, That the Court (ball intend 9 
Converfion, unlefi the contrary appeared, 
and are to dired the Jury to find the De- 
mand and Refufal to be a Converfion j and 
the Opinion of Dodridge and CroJuy in Roll 
Rep. 60. was much relied on, where Adams re- 
covered againft Lewis 40 /. in the Court of 
Esson, and three Buts of Sack were taken in 
Execution, and the Plaintiff depoficed 2-^ 
in the Hands of the Defendant to prevent i 
Sale of the Sack^ wliich was to l^ a Pledgf 

tc 
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to return it upon upon Requeft^ if the De« 
fendant was not paid before the next Court- 
Day ; the Jury found the Debt was not paid^ 
s^nd that no Requeft was made to return the 
Sack^ but that the Plaintiff requefted the De- 
fendant to return the Money : Yet it was 
held by thofe two Juftices^ That the Law 
would lupply the Proof of a Converfion, iho* 
it was not found ; for it (hall be prefum'd that 
the Money was denied to the Plaintiff^ and 
that the Denfendant might ufe it himfelf ; 
and becaule no other Proof could be made^ 
that very Denial ffaall be a ConverHonin Law; 
fo a Denial of a Rent -Seek after Demand, is 
a DifTeifm ; much more in Perfbnal Adions, 
where the Subftance is founds 'tis well enough, 
z Inft. 282. a. 

But the Court faid. That notwithftanding 
this Authority, they would not intend a Con- 
verfionj unlcfs the Jury had found it fpecial- 
ly in this Cafe^ because they ought to have 
found it to make the &,ervanc liable j for if 
the Converfion was to the Ufc of the Mafter, 
there is no Colour for this Adion to be 
brought againft the Defendant, but it ought 
to be brought againft the Mafter. 

Whereupon ^Venire Facias de novo was pr ayed^ 
to help the Infufficiency of the VerdieT:, thp 
fconverfion not being found ^ but the Court 
faid, Ic was to no purpofe to grant a new 
Trial, unlefs the PlainrifF had a new Cafe j 
and fb Judgment was given for the Defen- 
dant. Z Mod, 242,, Mlres^ ^erfus SoUbay. 

In Trover and Converfion of divers Quar- Trover liet 
*-ers of Malt, the Cafe upon the Evidence was, ^^j[^- *^ 

•^it the Defendant having great Quantity a SiW 
'^ilt in a Veffel;, impowered one Smithy 

a BfC- 



x.> 



40 ^9tonj$ on tge Cafe fd| 

a Broker, to fell it ; and afterwards the De^ 
fendant himfelf fold it to a Stranger; and 
the fame Day, and before Notice of the Sale 
by the Defendant, Sfnltb fold it to the Plaintiff/ 
who demanded it of the Defendant, who de- 
fied it : And the Cafe was doubtful to RoUe j 
for if the Defendant's Sale fliould ftand againft 
the Sale of Smithy before Notice of the firft 
Sale, then (hould he be chargeable for his 
Bargain, which he could not perform, with- 
out any Default in him. And on the o- 
ther Side, it were hard that the Sale of the 
Owner, who had the abfolute Property of the 
Goods, fhould be defeated by a fubfequenc 
Sale of him that had but a bare Authority. 
But in Conclufion he declared his Opinion, 
That the Sale of the Defendant fhould ftand 
good, and the Broker ought in each Cafe to 
make his Sale conditionally, if the Mafter 
had not fold it before *, but he faid, neither 
the Broker, nor his Vendors fliould be liabte 
to any Adion for detaining the Goods; 
though demanded, without Notice given of 
the Sale by the Mafter, Et partes concordave* 
funU Aleyn 94. Alwin verfus T'ayloT* 

ti'over lies In Trover of ten Angels, and converting 

omStaB^g ^^ ^^^"^> ^^^ Defendant pleads. That there 
orChcft. was a Wager betwixt the PlantifF and one 
Currance, concerning the Quantity of Yards of 
Velvet in a Cloak : And the Plaintiff and 
the faid Currance, each of them delivered in-^ 
to his Hands ten Angels, and each of them 
agreed. That if there were ten Yards of Vel- 
vet in a Cloak, that then they fliould be deli- 
vered to the faid Currancey and if not, to the 
Plaintiff; and alledgeth, in faBo^ that up 
meafuring of the Cloak,- it was found, Tl 
there were ten Yards of Velvet there* 

Whe 
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Whereupon he delivered them to the iaid 
Currance^ which is the lame Converfion, &c. 
And it was thereupon demurred and agreed ^ 
firft^ That an Adion of Trover lies for Mo- 
ney out of t Bag or Cheft. But for the Plea, 
GawJj held it to be good enough ; for the 
meafaring thereof is the fitteft way for try- 
ing it ; and when it is (b found by themeafu- 
ring, he hath good Caufe to deliver them 
out of his Hands to him who had won the 
Wager. But Fenner ^nd Popbam held. That 
' the Plea was not good: For it may be that 
the Meafuring was falCe, and therefore he 
ought to have averred in fa£lo^ That there 
were ten Yards, and that it was fo found 
upon the meafuring thereof. And he might General 
well have pleaded the general IfTue, and gi- ifluc.whca 
ven all the Matter in Evidence, for it is piSdcd. 
but Evidence: And when he delivered it 
according to the Intent of tl^ Bargain, it is 
not any Conreriion. Wherefore by the Con- 

fent of Gawdyy (ahfente Clinch) it was ruled^ 

That Judgment /hould be entered for the 
Plaintiff, unlefs other Matter were (hewn, 
f^c. Cro. 870. Ledejhatn verfifs Labram. See I 
Cro. 841. 

In Trover for a Box and 290 Pedis argenti. De*«rereo 
. The Defendant demurred to the Detlarati- *^^ik« a 
on, the Plaintiff demurred to the Defen- oifconti- 
dant's Demurrer, and concluded, & bocparatus tvuancc 
efi verificare'^ the Defendant maintained his 
Demurrer, and put the Matter upon the 
Court. And firft, the Court held. That Trover J* 
Trover would lie for Plate generally, t^tde g'^g^euiTy. 
/tf 224, 264. 2^//)r, Thac all isdifcontinued 
' ' Plaintiff's not joining in Demurrer, 
nurring upon the Defendant's De- 
ft i for there is no Difference between 

E plead- 
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pleading over when Iffue is oflFered, and not 
joining in Demurrer, but pleading over ^ both 
are alike^ and make a Difcontinuance, i Salk» 

219. Camfhell verfus St. John. 

Trorcr lies In Trover and Converfion for Letters-Pa- 
for Letters- tents of Wine-Licence. After Verdift for 
Patents, ^j^^ Plaintiff it was moved in Arreft of Judg- 
ment, r. That a Record cannot be convert- 
ed J fed non aUocatufy for the Word Letters Pa- 
tents here fignifies the Exemplification of them 
under the Broad Seal, and fo it is intended 
in Common Parlance. 2. Becaufe the Date of 
the Letters: Patents is not fpecified j fed non 
allocatur^ becaufe there is fufiicient Certain- 
ty without it; befides, the Date is upon 
Record. %. Becaufe the Plaintiff does not 
alledge. That he was polTeffod of them ut 
de bonis froprw : fed non allocatur after a Verdid: : 
And the Declaration does mention that the 
Defendan knowing them to appertain to 
the Plaintiff, converted them, which implies 
as much, and Judgment nifi^&c. Hard, i ii Jones 
verfus Wickwortb. 

fo'ir BiiiS- '" Trover for a Bill of Exchange. The 
Exchange. Cafe upon Evidence was. That the Plaintiff 

^"cnt of ^^^ ^ ®'^^ ^^ Exchange drawn upon the De- 
Sc^Na^e fendant, and fent it by J. S. to the Defendant 
onjy docs to gct it accepted J J. S. left it with the De-. 
"c^J^hcTpro. fendant, and afterwards the Bill being loft, 
perty. the Plaintiff brought a Trover for it, and 
y. S. was now the Plaintiff's Witnefs for 
this Matter ; and becaufe the Plaintiff had in- 
dorfed the Bill, it was objeded, That J. S. 
could not be a Witnefs ; and this Point being 
faved, the Court were all of Opini'"-' *•'"'••' 
the bare Indorfement, without other 
purporting an Affignment, does not .., 
an Alteration of the Property j for it mav i 
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be filled up eieher with a Receipt or an AC- 
fignment, and coiifequently J. S. is a good 
Wicnefs. iSalk. I30. Lucas vtrfm Haynes* 

The Widow of a Waterman, who, as was J^^^^u^ 
faid, by the Ufage of Waterman's-Hall may for seanS 
take an Apprientice, had her Apprentice ^" 
taken from her, and put on Board a Queen's a icgai Ap- 
Ship, where he earned two Tickets, which prentice, 
came to the Defendant's Hands, and iov ^^"l^^^^S^. 
which the Miftrefs brought Trover : And crs it fut- 
it was agreed, the Adion would well lie, if fo^/y^^^. 
the Apprentice were a legal Apprentice j for 
his PoffeflSon would be that of his Matter, 
and whatfoever he earns fliall go to his Ma- 
tter- But it was objeded, i. That the Com- "^^^ 
pany of Watermen is a voluntary Society, pany o?' 
and that being free of it, doth not make a waic rmcn 
Man free of London : So that the Cuftoms of ^an^^fo- 
London:^ for Perfons under one and twenty to luntary So. 
bind themfelves Apprentices, doth not ex-^*^^' 
tend to Watermen ; which was agreed by 
all. Then it was /aid the fuppofed Appren- 
tice here was no legal Apprentice ,• if the In- 
dentures be not enrolled purfuant to the kSt 
of Parliament of 5 Eliz,, and if he were not 
a legal Apprentice, the Plaintiff had no 
Title. But Holt-, Chief Juftice, faid, he would ' 
underftand an Apprentice, or Servant, dc 
faSfo'i and that would (uffic^ againft them 
being; Wrong-doers. M. Cafes. 

Trover for Million- Lottery-Tickets ; up- ^^^^^^"^'^^^ 
on Evidence it appeared, That the Plain- ry -Ticketi 
tiflF had given the Tickets in Queftion to a^t -^-an** 
Goldfinith to receive the Money due ony^y^^^J^ 
them; that fome Payments were due, and Tickets to 
fome were not; and this Goldfmith had rc-^^^]^]^ 
ceived Tickets oi the Defendant, and given may'matn- 
him a Note to pay him fo many Million ^^^^J^^^ 

E2 Lot- a 
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tottery-Tickets j that the Plaintiff's Tickets 
were delivered to the Defendant by the 
Goldfmith upon this Note. It was infifted 
on, that this Note under the Goldfmith'* 
Hands, could be no Evidence againft the 
• Plaintiff; but it was read, and Hohj Chief 
Juftice, faidj That the Way and Manner of 
trading is to be taken Notice of, and the bed 
Proof that the Nature of the Thing will af- 
j^.W- ford, is only required : When Goldfmiths 
No*tc t*o gives their Notes, no Witneffes are by i 
pay^Evi. and their Notes to pay Money or Tickets are 
h?s°nccci. Evidence of the Receipt, of Money. If Mo- 
ving Mo- ney is ftolen and paid to another, the Owner 
^^^' of the Money can have no Remedy againft 
him that received it ; but if Bank-Notes, Ex- 
chequer- Notes, or Million- Tickets, or the 
like, are ftollen or loft, the Owner hath 
fuch an Intereft or Property in them, as to 
bring an A<ftion into whatfcever Hands they 
are come : Money or Cafli is nor to be di- 
ftinguifted, but thefe Notes or Bills are di- 
flinguilhablc, and cannot be reckoned sl3 
Calh, and they have diftind Marks and 
Numbers on them : He agreed in this Cafe, 
That if the Exchequer, or any private Per- 
fon had paid to the Goldfinith the Money 
or the Tickets, it would have been a good 
Payment againft the Owner ; but whether it 
would be (b where Tickets not due are 
bought for a valuable Confideration, he 
doubted; but as the Cafe was, the Gold- 
fmith having Tickets of the Plaintiff and of 
the Defendant, the Delivery of the PlaintifP?; 
Tickets to the Defendant, was' no Chan; 
of the Property, or any Confideration ; f 
tho* the Owner gave the Goldfmith Power 
receive Money for the Tickets, he did n 
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1 g^ve hitn Power to change them for other 
1 Tickets ; and accordingly Verdict was given 
for the Plaintiff, i SalL 28^. Ford verfm 
Hopkins. 

In an A(*ion of Trover and Converfioo of J^^ll^ 
five Oxen^ the Defendant {>leaded Not guil- t^^en for 
ty^ and by fpecial Verdid it was founds That Hcrioti, if 
one J.S. as BailifF to the Qefendant, took"^'^""- 
thofe Beails as for Heriots oue to the De- 
fendant, where there were not any due, and 
without anyCommand from the iaid Defendant 
the Vifcountefs Montague : But that afterwards 
(he agreed thereto^ and converted them ; and 
after that the BailifF died. And, whether 
this Adion lies, or that he fhould have 
brought a general Adion of Trefpafs was 
the Queftion? And Walmjley and KingfmiH 
held. That this Adion lies not; for when 
the BailifF took them tortioufly, the Property 
IS divefted out of the Plaintiff, and the Pof- 
fcffion : So that he cannot fuppofethat he was 
f>ofl!eiIed of rhem^ until he loft them, and 
until they came to ttie Defendant's Hands. 
I And the Defendant by aflenting to the ta- Si^fcqucnt 
■ king is a Trefpafler ai initio; as 28 4ff] 9. ^^«n« 
28 £. ;• 18 and 40 E. 3. 20. are: Wherefore, a Trcipao- 
1 where he might have had a general Writ jj^ '^ "*** 
I of Trefpafs, he cannot have any other Man^ 
! jier of Adion J efpecially not this Adion, 
which differs from it in Nature and Quality; 
But Anierfon and fVarburtony contra* They 
agreed. That an Aflent before or after the . 
tajf^ing of the Goods made her a TrefpafFer ah bu^rT * * 
initio^ and to be puniflied as a TrefpafFer. whatCafcst 
But not an AfFent after to a Battery formerly 
done; or to that which is a Tort, and punifh- 
able by the Statute-Law, as an AfFent to a 
Riot, or forcible Entry aft^r it is done, fhall 

E % not 
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not make him punifliable. But although 
Trefpafs lies, yet he may have this Adion 
if he will ; for he hath his Eledion to bring 
either. And as he may have Detinue or Re- 

Adion? Plevin for Goods taken by a Trefpafs, which 
affirms always Property in him, at his Elefti- 

whcrcbya on; fo he may have this Action; for one 

qSifisd "^^y Qu^lifi^ %Tort, but not incrcafe a Tort. 

but not en- So he hath Eledion to make it a tortious 

crcafcd. Prifal or not ; which is the Reafon that if 

Goods be taken by a Trefpaffer, yet if the 

Party for whom they were taken, be attainted 

of Felony, he fliall forfeit them ; or the Right 

and Property remains in him, and the Law 

fliall adjudge them in him until he makes 

his Election to the contrary, by bringing of 

a Writ of Trefpafs j wherefore he might 

mainrain the one Writ or other at his Elcdion. 

Wherefore, &c. i Cro. 824. Bijhop verfus Vif- 

countefs oi Montague. See Shower %i. Farker 

verff4i Gage ; and Winch ^ 46, 47. 

Trover An Adion of Trover and Conver/ion was 

docs lie a- brought, and upon the whole Matter the Cafe 

fnnkeeper appeared to be this : 

lor detain- A Stranger took the Horfe of the Plaintiff^ 
ing a Horfc ^^^ ^^^^ j^j^^ ^^ ^ common Inp, and there he 

brought by remained for the Space of half a Year, at 
SrSrSi-'^hich Time the PlaintifF had Notice where 
et. his Horfe was^ and thereupon demanded 

him of the Innkeeper, who anfwered. That 
a Perfon unknown left the Horfe with hfm, 
and faid, he would not deliver the Horfe.. 
to the Plaintiff unlefs he would pay him for his 
Meat which came to three Pounds ten Shil- 
ling^ for all the Time, and alfo would be fure 
that it was his Horfe j upon which the Pla**" 
tiff demurred in Law, 
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And it wasrefblved by Mmtague^ Chief Ju- 
ftice, Croleznd Doderidgey]\x^iCQSi (Haugbton^ 
Juftice, diffenting) That the Defendant's Plea 
was good; for the Innkeeper •was com- 
pellable to keep the Horfe, and not bound, 
at his Peril, to take Notice of the Owner 
of the Horfe; and by the Cuftom of London^ 
if a Horfe be brought ro a common Inn, 
where he has (as it is commonly faid) eaten . 
out his Head, it is lawful for the Innkeeper 
to fell him; which Cafe of the Cuftom im- 
plies this Cafe. And there is a Difference, 
where the Law compels a Man to do a 
Thing, and where not; as if the Lieutenant 
of the Tower bring an A<9:ion of Debt for 
Diet againft one who was his Prifoner: In 
this Cafe the Defendant cannot wage his 
Law ; becaufe the Law compels the Lieute- 
nant to give Viftuals to his Prifoner, other- 
wife if another Man brings an Aftion of Debt 
for Diet : And in this Gale at the Bar the Inn- 
keeper was compellable. And DoJeriJ^e faid. 
That if the Law was as the Plain riifwould 
have it, it would be a pretty Trick for. one 
who wants a keeping for his Horfe.'^ And 
Mich. 6 Jac. in the King's-Bench, between 
Harlojv and Wari^ the like was refolved as was 
cited by Barkefdel, of Counfel with the Defen- 
dant. Vofham, 127. Robinfon 'verfus Walter. S; 
C* ; JS«//. 268. S. C. r RoTs Reports, 449. 
S. P. 3 Bulft, 289. Stirt verfus Drungold. S P. i 
Btflfi. 170. Skipvnth verfus 
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An A<ftion of Trover may be brought for WhcnTro- 
Goods taken for the King's Taxj if the talcing l^^l^'^^l^"^ 
were any ways unlawful \ as if the Party were ken for ^" 

'^mn^ from the Taxes, and the like. 2 Mod. '^^^^«- 
' — ^fAx Knight* 

E 4 Tro- 
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To ttv the^ Trover lies to try the Validity of the Judg- 
thV(im. ment of the Commiffioners of the Excife, if 
njiffioners qq Things over which have no Power ; o- 
Judgment, therwife as* it feeras in Things within their 
JurifdiAion, and the proper Remedy in fuch. 
Cafe is an Appeal. See Hdrdrefs^s Reports^ 
4783 and 480. 
Kodl" Trover for fix Hogs, fpecial Verdift was 
diftrain'd found, viz,. That the Lands demifed, lying in 
Iht^ttil^"^^ Counties^ viz». Part m the Hundred oi A. 
onsofthe mWiltSy and Part in the Hundred of B. in 
^^fnot Southampton \ the Leffor for Rent-Arrear di- 
piTrfued. ftrained in both Hundreds, and the Diftrels 
Dittrcfs in being not replevied in five Days, Notice was 
dreds, wi. givcn to thc Owner of the Goods, and thea 
if and B. he fent for the Conftable of A. who, in the 
counder Prefence of B. fold them in the Hundred of B. 
Oarh upon Ut Uf Cur. Flrft, Perfonal Notice it fufficient ; 
niftrcd* by^ ^r Notice is the Thing required, idly. No- 
thcConfta- tice to the Owner is fufBcient againft him in 
T'amii^^^^^^^i but if the Tenant had brought Re- 
plevin, that would not have ferved as to him, 
buth^muil have had Notice alfo. 

jdly, ThoVthe A<ft requires the Oath fiiould 
be adminiftred by the Conftable of the Hun- 
dred where the Goods are, and here the Con- 
ftable of A^ adminiftred the Oath in the Hun- 
dred of jB. where he had no Authority, yet 
this was held good j becaufe the Defendant 
could not fever the Diftrefst it being intire x 
the Caufe was, and the Hundreds contiguous y 
fo that the driving was lawful, and a Continu- 
ance of the firft taking. Sed per Cur, A Di- 
ftrefs in Middkfex ought not to be driven into 
a diftant County, as Hampjhire. i Salk. 247. 
Walter verftts J^umhaV^ S. C. 4 Mod. 390. 
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Trover for a Ship, and its Tackle and Fa- J'^'^^l^ 

^ - fori""- 



niture. Upon Not guilty pleadedt a fpecial ^^. 
Verdift was. That one William Gauh, a Deni- 
zen of Effglofid^ was Owner of the Ship at the 
Time of the taking, and was Dufcb-huiky and 
taken in the War between the Duub and 
French as a Dutch Prize, and condemned for 
Prize in the Court of Admiralty ofFrancCy and 
fold ; and that when the faid Ship was taken 
as Prize, there was Amity between England 
and France. That the Mafter was a Dutch* 
man born, but a Denizen of England. The 
Mate was EngUJh^ and eight Mariners, and 
two Dutch on Board ; that the faid Ship was 
fold to divers Perfons by virtue of the Sen- 
tence of the Admiralty of Franco, and that the 
Plaintiff bought the laid Ship from the Per- 
fons to whom the fame was fold as aforefaid ; 
that the Defendants, as Servants of the faid 
William Gauh^ took the faid Ship from the 
PlaintiiF; and if the Defendants be guilty, &c. 

The chief Queftion intended was^ Whe- a sentence 
ther this Sentence fhall be examined by the {JJi^ft^^ 
Common Law? And refblved, it fhall not; fiance 
becaufe though it be in another King's Domi- ?l"iii!?l 
mons, we ought to give Credit to it, or elfe vcned in 
they will not give Credit to the Sentences of ^^^^J^ 
oar Courts of Admiralty, and the Defendants ItitJir^ 
are at no Prejudice j fot the Way is, if they ^^"^ 
find themfelves aggrieved, to petition the 
King, who will examine the Cafe, and if he 
finds CauTe of Complaiftt, will fend to his 
ArnbafTador refiding with the Prince or State 
where tijp Sentence was given, and upon 
Failure of Redrefs, will grant Letters of 
Mark and Reprifal ; and judgment was given 
for the Plaintiff. ILajm. 47 J. Huglw vtrfus 

Cprneliuf, ^ af* 

In 
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S°rewib^ In an Aftion of Trover and Converfioni 
agtmft the by the Adoiiniftrator of Serjeant Davis, for 
Person ^o clivers Jewels: Upon Not Guilty pleaded, 
Tcftaor ^ the Jury found for Part Not Guilty j for other 
had devifcd Jewels, That he is Guilty ; and for fixty-five 
IndOccu. great Pearls, and fixty-five fmall Pearls, and 
pacion of a Diamond Chain, they found a Ipecial Ver- 
[he deS'' did ; that Serjeant Davis was poffeffed of 
minationof thcm, and being poffefsM, made his Will, and 
Jcft by°a^ thereby devifed the Ufe and Occupation of 
Limitation all his Plate, Hangings and Jewels, to Dame 

S(? Devifc ^^'^"^^j ^^5 Wife, during her Widowhood, 
^^^^' fhe giving good Security to my Daughter 
Lucie, Lady Hafiings, to deliver and leave the 
fame to my faid Daughter Lucicy at the Day 
of her Death or fecond Marriage, which 
fliould firft happen. That he died poffefs'd of 
thofe Jewels, and that after his Death, the 
Adminiftration of the Goods of the faid Sir 
John Davis was committed to the PlaintiflFj 
that the faid Elianovy the Wife of Sir John 
Davis, was the Daughter of the Lord Audley^ 
. Earl of Cafikbaven; and that (he in the Life 
of Sir John Davis ufed the (aid Je wels, Et ut 
Ornament a Corporis fui ufually wore them ; 
then afterwards the (aid Elianor married with 
the Defendant, and that he converted tho(e 
Jewels, &c. And if the Court (hall judge for 
the Plaintiff, they find for the Plaintiff, and 
Damages 570 /. and if not, for the Defendant. 
Upon t^iis Special Verdift, it was openly 
parapher^ argucd at thc Behch : And Berkeley and Jones 
uaii0,quid. argued for the Defendant, That (he being 
the Daughter of a N6hle*man, and permitted 
to ufe them frequently, ut Ornamema Corporis 
fui, and they being convenient for her '^ 
gree, (he could have them as her Paraph. 
Ha; and when there be not Debts to be pai 



fas it doth not appear there were any) fhe 
fliall have them againft the Executors or Ad- • 
miniftrators of her Husband ; and that the 
Husband cannot difpoie of them from his 
Wife, by his Will ; but inflantly, by his Death, 
the Poneffion of them being in the Wife's 
Coftody, the Property is immediately vefted 
in her, and the Husband cannot give them 
away j and that is of Neceffity and for Con- 
veniency in the Law ^ ioi it is not reafbnable 
the Husband (hould leave her naked of thofe 
Jewels which (he ufually did wear, and are 
fit (according to her Calling) to wear: And S?^5^"* 
it appears by Lyndewodcy that the Wife againft the CivU^ 
her Husband^s Will, hath fuch an Intereft Law, 
in Goods which are her Parapbemaliay that her 
Husband hath nothing to do with them j but 
Ihemay make a Will of them in her Husband's 
Life time, and may difpofe of them, in vita 
Maritiy invito Marito ; but they faid. This 
is not allowable in our Law, that (he ftiould 
difpofe of them in her Husband's Life- time; 
but when the Husband doth not difpofe of 
them, they are inftantly vefled in the Wife : 
And although the Husband may make a Gift May begi. 
of them in his Life-time, yet he cannot make a J^^y . 
Will to difpofe of them, &c. and compared it to yfc, but 
the Cafe, where a Feme hath a Term, and takes ^^ ^y 
Baron, he may give and difpofe thereof in his 
.Life-time,"buthe cannot difpofeofitby his Will ; 
as in the Cafe o^Bransby and Grantham^ and the 
Cstfeof Bracebridge, Plow. 416, and in the Cafe 
frimo Henrici ejuinti Executor, 108. The King 
may give the Jewels of his Crown by Letters 
Patents; but he cannot by his Teftamentdif- 
71 of them- And Berkeley faid. That this 
rmiffion of the Wife to wear them ufually , 

'Sift of them to her by her Husband ; 

and 
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and tiotnparpd it to the Caie of i r Hen. 4* 
8;. where one takes my Son and cloaths 
him, or my Wife and eloaths her ; it is as it 
were a Gift of the faid Apparel unco them^ 
and I may take them again with the Apparel : . 
Coftpmsof A.n(j as by the Cuftom of London and WaUs^ 
«S^ (as 5Fo«w faid) the Wife (hall have the Moiety 
of the Goods, whereof her Husband dies 
poITefled ; yet her Husband in his Life- time 
may give all the Goods, but by his Will he 
cannot prejudice her, concerning her Part ; 
wherefore he concluded, That ftiefliould have 
them notwithftanding the WilU And Jones 
faid. That by the Civil Law, as the Con- 
dition to tie her from Marriage, fo the Li- 
mitation to have thefe Jewels during her 
Widowhood, is void, beeaufe flie is abfolutely 
poiTeffed of them ; whereupon they conclu* 
ded. That Judgment ought to be given for 
the Defendants. But Rkhardfm^ Chief J Ur- 
ftice, and Crohe^ argued to the contrary ^ and 
that this is a good Will ; and that fiie may 
not take them but according to the Will : 
But if the Husband had not made a Will, 
but had left them to the Difpofition of the 
Law, and the Queftion had been betwixt 
Jewels ^ the Executors or Adminiftrators, and the 
raphernaiis Wife, wherc there be not any Debts or Le- 
whercothcr gacics to be paid, or where there be Aflets 
^^"[S®" to pay all Debts and Legacies befides thofe 
pay Debtf, Jewels ; there, perad venture, the Law will 
cifek^i^' allow her to take and enjoy them as: her Vara^ 
vifc of phernalia. But where a Husband hath made a 
If thSrc il"^ Will^ and limited how (he fhould have them, 
S^rt. ' flie ought to take them as her Husband ap- 
' pointed • and his Will is as good^ and as v 
to be performed, as a Gift in his Life-tir. 
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and that k is not like unto the Cafe of ii f^l^^^ 
Hen. 4. 8}. for there it is a good Gift to the m^- 
Son, and to the Feme, bv the Raviflier; and To b»t«i 



the Husband may well aiTent unto them. So aoa $00. 
are the Cafes 11 Hen. 4. 12. and 34 Hen. 6^ 
10. That Goods dedicated to the Service of a '^^^^ 
Chapel or a Church, area good Gift to the waScok 
Wardens of them in Law j but this Permit 
fion by the Husband, for the Wife to wear 
them, cannot be a Gift of them in Deed nor 
in Law ; for the Husband cannot give ought 
to the Wife, they being both but one Perlon '^^^ ^J^ 
in Law, And as to the Objeiftion, That al- J^ 
tho' an Husband may difpofe of them by Ad: 
in his Life, yet he cannot by his Will; it yffi^^^ ^ 
"Was anfwered. True it is, That a Man who Intcrcft of 
hach a Thing Real in another's Right, or a J^JgrmS 
Chattle Perfonal in another's Right, altho* he by bis 
may give, yet he cannot deviie it, as Plcw. ^nnoeSif. 
192. in Bracehridges Cafe. So where as Exe- p^^ ot u' 
cutor makes a Gift of Goods, which he hath by wiii, 
as Executor, it is a good Gift ; but a Devife ^^J^ 
of them is not good, becaufe he hath them in Gift ew. 
auter droit. But of all Chattels Perfonal, al- [^^J^* 
tho* the Wife had them before Marriage, the ^ ^' *"^' 
abfolute Property by the Marriage is vefted in 
the Husband, and he may give them in his jlf^n abfo- 
Life, or difpofe of them by his Will: So of luicGifu 
rhofe Goods which are termed Parafbemalia, 
the abfolute Property is in the Husband ; and 
therefore he may well devife them. And to 
the Cafes, That the Husband may by Gift 
of all his Goods, bona fide y prevent his Wife 
that (he (hall not have any Part of them, not- 
hftanding the Cuftom in London^ Wales , or 
-where ; yet by his Will, if he devifeth 
m, it (hall not fruftrate what (he ought to 
YC by the Cuftom, they agreed to be good 

I Law • 
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hsiyf ; for Cuftotn is another Lav^, and inftant- 
ly by the Death of the Husband vefteth the 
Intereft in the Wife ; but the Goods which 
fhe claims as Paraphernalia be not given to 
the Wife, but thofe which are of Neceffity 
and Conveniency for her : And when the 
Husband leaves her what is for her Neceffity, 
(viz,) neceffary Apparel, he may well make 

SSe. a Difpofition of the Refidue, by his Will ; 

eeifary/noc and for that Purpofe was cited 19 H, 6. 14. 

Appwcu"* A Feme for her Quarentine may have her liv- 
ing de communis but (he may not take any 
thing, unlets for Neceffity. And where the 
Civil Law faith. That flie may make a Will 
in the Life of her Husband of her Paraphernal 
lia ; yet the Common Law (whereby we are 
to be guided) is exprefly contrary to it ^ That 
ihe may not make a Will of any Goods but 
with her Husband's AlTent ; and that the 
Husband (hould alTent afterwards, and deli* 
ver the Goods according to her Will j for then 
it is as his own Gift : But of an Obligation or 
Things in A(5^ion, a Wife may make Execu- 
tors by AlTent of her Husband, and may make 
her Husband Executor, as appears by the 
Books 4 Hew. 6. ;i. 59 Hen. 6. 27. 5 Ed, ;• 
Devife^ I2. 26 Ed* ;. 71. And the Intereft, 
and Poffeffion, and Property of fuch Goods 
as are called Parapbernaliay are in the Husband, 
and he may devife them to his Wife ; and that 
(he fhall take them by the Devife, appears 3:5 
Hen. 6. 31. where he devifed to his Wife her 
Apparel ; and flie juftifies the taking of theni 
by the Devife and Delivery of the Executor. 
37 Hen. 6. 28. That flie ought to tak** '^"^" 
ner neceffary Apparel, i Elix,. Dyer^i 
Ed. 4. II. 12 Hen. J. %i.& 34. That the 

perty and Poffeffion of thofe Goods be ii. , 

H 
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Husband, and fhe may not make a Will of 
them without her Husband's Aflent. And a 
Cafe was cited in the Exchequer. Trin. z8 
Eliz, betwixt the Lord Treafurer and others. 
Executors of Vifcount Bindon, againfl: Maty^ 
Vifcountefi Bindon^ in an Aftion of Trover 
and Converfion of Jewels, of the Value of 
looo /. She pleads to all, befides fuch Jewels^ 
which were a Chain and Bracelets, not ex- 
ceeding the Value of 160 1. Not Guilty j and 
as to them, (he pleads. That (he was the Wife 
of Vifcount Bindon at the Time of his Death, 
and ibe ufually wore thole Jewels, as Orna- 
jnents of her Body ; and avers, That the Exe- 
cutors had Aifets to fatisfy his Funerals, and 
all his Debts and Legacies, befides thofe Jewels ; 
and Iffue was taken. That that they had not 
Affets to fatisfy all the Debts and Legacies, 
befides thofe Goods : So there it is to be ob- 
ferved. That Jewels of 160 /. for a Vifcountefs, 
were not allowable for Paraphernalia^ if he had 
difpofed them in Legacies. And it was an* 
fwer'd, Altho' here in this Cafe, the Defen- 
dant be the Daughter of an ancient Baron of 
this Realm, and of an Earl in Ireland^ yet be- 
ing married to Serjeant Davis ^ ihe ought to 
have them as his Wife : And there is not any 
neceffity flie (hould have a Chain of Dia- 
monds, and the faid fixty-five great Pearls, 
and the fixty-five fmall Pearls, which are 
things hanging loofe, and are not in any 
Chain or Bracelets; and they be not for any 
neceflity for Ornament or for Covering. But 
^uacun^jueviadataythtHnshBnd having expredy 
difnnG>^ r^f 'ihem by his Will, (he may not a- 

_11 take them without the Affent of 

A -■rr^«'^-'*tor, and without Delivery, and 

' n Head detain them, withont 

entering 
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entering Security : And where it is alledged^ 
That in the Civil Law a Condition to re* 
What a ftrain a fecond Marriage, i$ not allowed » 
S^wha^a this is no Condition, but a Limitation only j 
LimUatU and it is reafbnable (he ihould take accord- 
®°* ingly. And it was alledged. That this is not 

Dcfifc©! ^'^y Devife of thofe Jewels, but only theUfe 
Ufe and and Occupation of the Plate, Hangings, and 
o^^oGift. Jewels, during tier Widowhood, f which may 
' be) and no abfolute Gift of them ; as is 
in ;7 Hen. 6. ;o« the Cafe of CrapU^ and 
Tlowd in IVeldens Cafe : And they concluded. 
That this is a good Difpofition by the Will, and 
a Declaration of his Intent, and takes away 
chat which otherwife fhe might claim by the 
Law ; and his exprefs Declaration controls 
any implied Gift, as it is pretended. And for* 
afmuch as (he hath not performed it^ the Li- 
mitation IS determined, and neither (he nor 
her Husband can have them ; wherefore they 
concluded for the Plaintiff. ; Cro. ;4;. Lord 

Haftings 'uerfus Sit Archibald Duglafs. See Moore's 
RefortSyZi%. Vifcountefs oi Bindons Cafe of 
Taraphemalia. 
WhctiTro. In Trover of Goods, on the twenty-fifth of 
Go'ods fd?' N<5w«i^cr, anno tertto Caroli : Upon Not guilty, 
zed by the a fpccial Vcrdid was found. That one John 
SiTs"?' ^^^^ SindJlice Squire were poffefled ofthofe 
Bankrupt, Goods, and ufed the Trade of Merchandize, 
*af ft o ' ^^^ being fo pofTelTed, were bound to the 
daiming Defendant, anno vicejimo frimo Jacobin in a Sta* 
under an tutc, acknowledged according to the Statute 

grounded ^^ 'uicepmo tertio Henrici oBavi, cafite fextOy for a 
cnaSta- true and juft Debt; and that being forfeited, 
"^^' he fued an Extent upon that Statute, 'viceji 
OSobris tertio Caroli^ direded to the Sheriffs 
London, and that they, by Virtue of that ! 
tent vicefimo frimo Oifobris tertio Caroli^ extein 
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ded thofe Goods, (the Writ being returiftble 
in Crafiino Animarum) and returned the Writ 
and Inguifition into the Chancery^ That 
the third of November. % Car. the iaid John 
Hill and Alke Smtiro became Bankrupts^ being 
indebted to the PlaintvfF, and to divers others^ 
for true and. juft Debts. That upon the fixth 
JDay of Uavemkery ; Car. the Defendant 
&ed a lAierate upon that Extent^ and thofe 
Goods the fame Day were delivered by the 
Sherifis according ro the Appraifement in the 
Extent ; That after ward^ vizh upon the eighth 
Day of Novemher^ the Plaintiff, and others^ 
fixed out the Commiffion of Bankrupts againft 
the iaid Hi// and Stjmre^ and the Commiffio- 
ners^ by Virtue of their Commiffion^ fokt thofe 
Goods to the Plaintiff upon the three and 
cvrentieth Day of Novemher^ % Car. and 
that theD efendant afterwards, 'vi 2^.the twen* 
ty fifrfi Day of Nowmfcer, the fsmie Year, con- 
verted thena^ &€* Et fi fuper totam, &c. And 
it WB9 argued Several Days at the Bar, and 
the fole Queftion was. Whether John Wl and 
^ice Squire becoming Bankrupts after the EX'** 
teaty and before the Liberate^ the Sale of the 
Commiffioners unto the Plaintiff, after the c^^by 
Cjoods delivered upon the Liberate^ be good ? the Conv 
And it was argued by Noy and Farrer for the ^j- eL^nk!^ 
Plaintiff, That this Sale is good ; for not- rupt$ of 
withftanding this Extent, the Property of^^^^^ 
the Goods remain in the Conufors, and by the Bankrupt 
Extent are only feifed into the King's Hands, £^^^'j.\^^^ 
but that (hall not divert any Property from be^tbre^ti^ 
the Conufors j for they be as it were in the ^'^j^^^^^^» - 
Prote<aion of the King, and then when the gooJ. " 
Conufors become Bankrupt before the Ube- 
rau^ thofe Goods are in the Power of the 

F Com- 
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Gommiffioners to fell and diflribate amongft 
the Creditors; and they relied efpecialt/ 
upon the Book of 3 Ed. 6. Dyer 67. where- 
Goods be extended, yet were fubjed to be 
(eifed for the King's Debt : And they alfo 
relied upon the Statute of iiBiiz,. c. 7. and 
chiefly upon the Statute of iijac. where- 
by It is provided. That Gommiffioners may fell 
Goods or Lands, notwithflanding Judgments, 
Statutes, Executions, or Extents, not (erved 
or executed ; and that, they faid, was not done 
until the Liberate j otherwife there would be 
a Mifchief: For then there may be an Ex- 
tent, and no Liberate be fued after upon 
it, as the Book of ; i Hen. 6. Brooke Statute 
41. But all the Gourt refolved, and feve- 
rally delivered their Opinions, That thofe 
Goods, extended before they became Bank- 
rupts, and delivered by the Liberate after they 
became Bankrupts, could not be fold by the 
w^a?; Commiffioners; becaufe they being extended, 

inCuft9di0 ZTQ ijuafi in Cu/loJia legif ; fo as the Conufors 

^*^' have not any Power to give, (ell, or difpo(e of 
them ; and although by the Extent the Co- 
nufee hath no abfolute Intereft nor Property 
in them, until the Delivery by the Liberate, 
and at the Return of the Writ,,may refufe them 
for being overvalued, yet that is for the Advan- 
tage of the Conufee : For the Extent is Capias 
in manus nofiras, uteasliberari facias, and they be 
as Goods gaged or diftrained, which cannot be 
forfeited by Outlawry^ or taken in Executi- 
oh from the P^rty who hath them in Gage, 
or by way of Diftrefs, without Payment of 
the Money- VlJe 37 Hen. 6. f, 10. 2Z F^ ^* 

jf. II. 5 Hen. 8. Bro. Pledges 28. and 13 R 

For the Goods are bound by the Tefie of th\ 

Wri 
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Writ of Extent or Execution fued ; as 2 Hen. 4. 
/. 14. 4 Hen. 6.f yS. and Cokeys Rep.fol. 171. The 
Goods are bound by the Execution fued, but the 
Land is bound by thejudgment ^ and by the Ex- 
tent they are to be taken by the Conufee ; and Goods are 
it is goodagainft the Coiiufpr: And the Cafe ^^^^^^ 
here is ftronger • for that the Extent is return- T?mc the 
ed before they became Bankrupts, and thcDe- Exertion 
livery by the Liberate was before the Com- Laolfroni 
miflion of Bankrupts was fued out j and it is the rtmc 
not like unto the Cafe of 3 Ed. 6. Dyer 67. judgment 
for there although the Goods were extend- 
ed, yet they were not delivered to the Co- 
oufee, and the Writ was not returned ; 
and the Writ of Privilege was for Debt due 
to the King, wherein the King hath his Pre- 
rogative by the Common Law : And yet it 
is faid there, That others were of a contrary 
Opinion : Alfo when the Writ of Liberate is 
fued^ it hath Relation to the Writ of Extent^ 
and they be ^uafi but one Extent ; and the 
Goods are fo bound by the Extent and Ap- 
praifement^ that the Conufor hath not any 
more Property in thQtti,hut fecundum cjuidy and 
not fimpliciter 5 that is^ if the Conufee refufe property 
to accept them ; for it is ^ conditional Writ in Goods i^ 
to deliver them to the Conufee, if he will ac- '^cuNdm' 
Cept them ; and when he accepts them they ^jmd, or 
are bouni ab initio. And Jones eked a Cafe ^'^^'^'''^'^• 
^9 y^c. in the Common Bench betwixt 
Brum fie J and Batburft, where an Under- She- 
tiff took an Obligation for his Fees for 
ftrving an Extent, before the Liberate: It 
was held not allowable, but he ought . to 

ve flayed until the Liberate. And whereas 
s obje<5fced. That the Writ is not ferved 

r executed until Delivery of the Goods up- 
the Liberate^ and therefore the Commifli-^ 

F 2 oners 
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oners had Power of them, They all conceit 
vedj That the Statute being with an Excepti* 
on, where Execution or Extent is fervea or 
executed, that this is to be accounted the ex-^ 
ecucing of an Extent, when the Goods be ap* 
praifed, and the Writ returned } but (b long as 
they remain in the Hands of the Conuiors> 
they may be fold ; but when they are deliver- 
ed by the Liberatty the Commiffioners have 
no Power to meddle with them j and it wai 
faid. That the Statute of 21 Jac. provides, 
That Goods attached by foreign Attach^ 
ments in London^ (hall be fold by CommiiTio- 
ners^ which proves. That after the Statute of 
x; Elix^ until the Statute of 21 Jac. the Com^ 
miflioners had no Power to meddle with Goods 
taken upon a foreign Attachment, yet they 
are but as a Pledge to draw the Party to an- 
fwer, and if he appear, the foreign ktr 
tachment is difcharged ; wherefore this Ex- 
tent being returned ferved, the Goods be not 
fubjed to other Executions, nor to the Power 
of the Commiflioners : And it was therefore 
adjudged for the Defendant. ; Cro^ 14^. Aui* 
ley verfm Halfey. 

Trover by ^^^ Affignees of the Comraiffioners of 
tbc^Af. Bankrupts may bring Trover for Goods fold 
fign^,^- by the Bankrupt, after the awarding the 
furl /* Coramiflion ; and the Sale is void, the' the 

Goods were never feifed. Mo&re^ ^94. Smhb 
^ V. Miles. 5. C. 2 Co. 2y. 

Trover for ^^ Trover for Goods the Gale was thus : 
Goods di- The Goods were diftrained by the Defendant 
fo^Rent ^^^ Rent, which he claimed as Occupant, aad 
br one not the Court refolved. That the AAion J**" ^M 
intiiied to that there could be no Occupant of s 
^^ Teh. Salk. Bulft. S.C I Cr0. 901 » S. C. > 

664. See VdHghan, 1 86. 
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In an AAion of Trover of twenty Loads of y[^Q^f 
Wheat, ^c. »pon Not guHty pleaded, and a ttkeH^ui^ 
fpecial Verdia, the firft Queftion was, Whe- "7^'^J^jS 
ther a Leafe for three Lives by Indenture, d^- RigCrto ,i 

ted the thirtieth oiAugufl anno ip- Eiiz^ haken- diftrain. ] 

Jum a die datus^ and Letter of Attorney made 
the firft of Stftember anno 20. Eiiz. to make urery of 
Lirery, and Livery is made accordingly, be a ^^-^^^^^ 
good Loafe? Becaufe Jf Livery had been ^ 
made the fame Day it bears Date> and Let- 
ter of Attorney had been in the fame Deedv 
it had 'been merely void. The iecond Que- 
ilion J Admitting that Lively by Letter of At- 
torney fubfequent be good. Whether a Leaie 
being made by a Bifliop for three Lives to one 
fer Cife, Remainder to a fecond for Lifp, 
Remainder to a third for Life ; fo not war-^ 
4;anted fey the Statute of 1 E/;j^. cap. 4. and the 
Succeflbr accepts the Rent: whether this be a Acccp. 
good Leafe againfk the Succeffor himfelf, who «ncc of 
iaccdpted the Rent, and Ihall bind him during duoT^ t 
Ills Time, fo as he cannot enter to avoid it, voidable 
and midcea new Leafe ? Thefe were thej^^'e^i, 
Points intended, and were argued at the Barj makeik 
but for a Fault in the Leafe, whereby the De- 6°°^- 
fendam claimed, the Matters in Law were 
not refblved ; but Judgment was given for 
the PlaintiflF, without any of the Juftices O^ 
pinions concerning this Point. The FauIc 



was. That the Bilhops there ufually by one Lcafc void 

■'^ - - *^ --'-•' .for want <* 

a proper 

Rent yearly, which was found to'be the anci- Reiervati- 



Leafe had let three Manors, referving 32 L ^ 



ent R^tj and theBifhop here makesaLeafe^ °"^* ^°^ 
babenium to Thomas op Rees^ and his Ailignes, 
rendering to the Bifhop and his Succeffors 
the ufual and accuftomed yearly Rtnt« and 
tl^ R^nts and Services at the Days and 

F ? Times 
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made after the Day ; and then it was a good 
Leafe. Secondly, This Acceptance of the 
Rent by the Bifliop's Succeflbr^ fhali bind 
him for his Time^ lb as he (hall not void that 
Leafe which was otherwife voidable ; becaufe 
it 16 a Leafe of Parcel of the Demefns^ and 
for two Lives^ the one after the other in Re- 
mainder : And the Cof^y of this Record was 
brought in^ where Judgment was given upon 
this Verdid for the Defendant. But ^are. 
Whether it were for this Caufe alledged, or for 
that the PlaintiiF's Leafe was not warranted 
by the Statute of i EHx,»? g Oo. 94. Owm vi 
Jbofnas Ap-Rees. 
In Trover upon a Special Verdift, the Cafe 
ff uoderta. was, The Goods in the Declaration were the 
king to Plaintiff's, and by him delivered in Lmdctiy to 
of a?i i^r-' 006 Ricbardfofiy to Carry down to Birmingham* 
fons indif- This Richafdfon was not a Common Carrier, 
forHi?c. btit f<^r forne finall Time, laft paft, brought 
is a com- Checfe to London'^ and in his Return took 
rier^and" ^^^^ Goods as he could get, to carry fcack 
the Gooci« in his Waggon into the Country for a reafon- 
?re§"^^' able Price. When he returned home, he put 
Therefore the Waggon, with the Cheefe, into the Barn, 
Trover lies where it continued two Nights and a Day, 
that"du^°^ and then the Landlord came and diftrained the 
ftr;.ins Cheefe for Rent due for the Houfe, which 
fhcm. ^gg j^^^ ^^ Y^^^ y^^^ ^ private Houfe ; And 

it was agreed per Cur, That Goods delivered 
to any Perfon exercifing a publick Trade or 
Employment, to be carried, wrought, or ma- 
naged in the way of his Trade or Employ, 
are for that Time under a legal Proteftion, 
and privileged from Diftrefs for Rent ; but 
this being a private Undertaking, requii 
further Confideration; and it was refbi^ 

Tl 



That any Man undertaking for Hirp to carry 
the Goods of aJl Perfons indifferently^ as in 
this Cafe^ is, as to this Privilege, a Common 
Carrier; for the Law hias given the Privilege 
in Refped of the Trader, and not in RefpeA 
of the Carrier. And the Cafe in Cro. EL f 96. 
is ftronger: Two Tradefmen brought their 
Wool to a Neighbour's Barn, which he kept 
for his Private Ufe j and it was held. That 
• could not be diftrained. 1 SalL 249. Gif 

In an Adion of Trover and Converfion, ^^^^ ^^ 
brought . for two Hundred and fifty Pounds Contcrfion 
of Hops, upon Not Guilty pleaded, the Cafe g^y^ 
appeared to be; Feme, Tenant for Life, mcntt. 
tikes to Husband the Plaintiff, f . Car. the 
Remainder being to the Defendant for bis 
Life- Thefe Hops were growing out of 
antient Roots, being within the Lands in 
Queilion : The Feme dies r9 Aug. 9 Or. 
the Hops then growir^g, and n«c feveredj &c. 
And whether tfhe/e Hops appertained to the 
Baron, or to him in Remainder ? was the 
Queflion i becaufe fhe died io fmall a while 
before the gathering of them ,• and they be 
fuch Things as grow by Manurance and In- 
diiftry of the Owner, by the making of Hills, ^^ 
and letting Poles. And the Court, upon the Em?l©^ 
Motion of Grimfiony who w»s of Gounlel with ™^°"- 
the Plaintiff, held. That they are like Emble- 
ments, which (ball go to the Baron or Exe- 
iputor, of the Tenant for Life, and nor to him 
in Remainder i and are not to be compared 
with Apples or Nuts, which grow of them- 
felves ; wherefore^adjudged for the Plaintiff, 
%Cro. f if. Latham vtn A^nmd.* 

V "• - ■ ■ ' 
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In an Adion on the Cafe for a Trover and 
Converfion of certain Timber-Trees: The 
Cafe and Queftion was, as touching the 
Power of a Copyholder for Life, for the cut- 
ting down of Timber-Trees; and whether 
fuch a Copyholder may prefcribe by the Law 
for to cut down Timber^Trees, growing up- 
on his Copyhold- Land, or not ? Noy^ for the 
plaintiff That he cannot. Williams^ Ju- 
ilice. Such a Copyholder for Life cannot pre- 
fcribe for to cut down Timber-Trees grow- 
ing upon his Copyhold-Land ; and to this 
Purpofe, in Lutterell and IVoois Cafe in the 
C. B. it was adjudged in Point, That a Copy- 
holder for Life cannot prefcribe to cut 
down Timber-Trees j but by way of Ufage 
he may for Reparations^ And as touching 
Ufage and Cuftom, it appeareth, in 21 £.4. 
fo. 28. b. That Ufage and Cuftom to turn their 
Plow upon the Headland not fowed with 
Corn, is good j but there it is faid by Little-' 
ton J Thata Prefciiption againft Reafon is not 
good J as if a Cuftom be allcdged. That none 
jfhall put his Cattle into his Land before the 
Lord do put his Cattle in ; this is held to be 
a void Cuftom, becaufe it is againft Reafon ; 
for if the Lord will never put in his Cattle, the 
Tenants by this will lofe the Profit of their Soil : 
But otherwife it is where a Day is limited; 
and to this purpofe^ 22 E. 4. /J. 8. A. B. pla. 
24. And that a Preicription which is againft 
Reafon is voidi and ftiall not be allowed by 
Law. See for this Littleton, fol 46. Via. 209. 
and ?la. 212. and 5: Hen. j.foL ^6. and 10. a. 
In this principal Cafe here the clear Opinio" 
of the Court was. That this Prefcription ^-^ 

for a Copyholder for Life to cut down 

ber-Trees, is a Prefcription againft Reafon, 

,3nd 



and fo void in Law ; and fb was the Opinion 
[ of the whole Court ; but no Judgment was 
j then given, i Bulfi. i f 8, The Earl of Nmhum" 
I herland Plaintiff, againft Wheekr and others. 

Defendants. 
I Trover for loo Loads of Wood, upon ^ 

fpecial Verdia the Cafe was. This Copyhold- ^ScS 
\ Land was furrendered to the Ufe of J. 5. for wno 

Years, Remainder to the Brother of the Plain- ^t?°lS? 
tiff's Wife, who died before the Term ex- of* Copy^ 
\ pired ; and fo was not admitted any otherwife, ^^^ ^ 
\ than by the Admilfion of the Tenant for Years j 
I and it was refolved ; 

I Brjty That the Admittance of him that had 

I the Eftate for Years, was not an Admittance 
I for him in the Remainder. 4 Co 23. A. % Cro. 
504. Finey«r Grant and Render to A. for Life, 
\ Remainder to B. Execution fued by A. 
ferves for B. So an Attornment to Tenant for 
Life ferves for him in Remainder, and this 
j. brings no Prejudice to the Lord ; for a Fine 
! is not due until after Admittance j and the 
Lord may aflefs one Kne for the particular 
[ Eftate, and another Fine for the Remainder. 
t But Hyide faid, he need not pay it until his 
[ Eflate comes in Poffeffion. After a Surren* 
[ der the Eftate remains in the Surrenderor be- 
fore Admittance of the cefiuy que Ufe: Yet 
where Borougb-EngU^ Land was furrendered to 
the Ufe of J, S. and his Heirs, and he died 
before Admittance, it was held, That the 
younger Son fliould have it. 
•■' Secondly y It was refolved. That the Poffef- 
fion of the Tenant for Years was fo the Pof^ 
feflion of him in Remainder, as to make a Pe?/^ 
feffio fratris* But then it was moved. That the 
Converfionwas laid after the Marriage ; and 
fo the Feme ought not to have joined with her 
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Husband in the A&ion. But the Couit beid^ 
That is regard the Trover was laid to be be- 
fore the Marriagej which was the Inception 
of the Caufe of Adion^ the Wi£e might be 
join'd ; as if one has the Cuftody of z Wo- 
man's Goods^ and afterwards marries her, (he 
may join in Detinue with Jier Husband ; for in 
Cafe of Bailment the Pxopdetor is to Come 
Purpofes in Poileffionj md to ibme out of 
Pofleffion. Hale faid in tliis Cafe^ The ^Hui^ 
band might bripg the Adion alone^ or joint* 
ly with his Wife j and fo Judgment was given 
for the Plaintiff, i Venf. x^o. Batmi>ne & ms(m 
ver. Graves^, S. C* J Mad. loz* 

TfOTcr lies In Trover for 20 Loads of Hay ; upon Not 
IrtSioSf- G^y^y ^ Special Verdid was found. That this 
ly tStcn" Hay was Parcel of the Tithe^j fevered from 
the nine Parts, pertaining to the Redory of 
BackJey^ and demifed and demifeable^ Time^ 
€^c. fscund. Cmfuetud. JMbnerii de Hacklef^ and 
the Prior of Newbety was feizedin Fee of th^ 
Manor and Re&pry of £r«;and in 27 H* & de- 
mifed thofe Tithes J^y Copy to H. under 
whom the Defendant claimed ; and af- 
terwards, by the DiiXblution, c^^. the Ma- 
nor came to King H. 8. wiio iconveyfd 4t to 
the Archbiihop df r^yri^ who Jet the ReAoiy 
to the Plaintiff, who claim'd thole Tithes t 
And the Defendant, under Pretence of that 
Copy, carried them away* Etfi^^c. Xhe fble 
Queflion was, Whether thole Tithes wi^co 
What grantable by Copy, &€. ? And it was moiped 
PcLti! for the Plaintiff, That they werenotifirfl, in 
Refped of the Nature of Tithes, whereiii 
none could have Propriety before the Coun<- 
ctl of Lateran^ which was in the Time of 

Jdfii for before that Time every one might: 

have 
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have paid them to whom he pleafed ; but 
by thofe Conftitutions ^ they are mmexed to 
the Redory: It is then impof&ble that there 
Ihould be any Cuftom to demife them by Co- 
py, from Time, &c. whereas none had In- 
tereft in them but within Time of Memory. 
Tithes alfo cannot pafs but by Deed; and 
dierefore to grant them by Copy of Court- 
Roll) cannot be good. There cannot alio 
any thing pafs by Copy, but that which is 
Parcel of the Manor : But it hath been ad- 
judged, that Tithes cannot be Parcel of a 
Manor^ wherefore, &c. And of that Opini- • 
on was Tofbamy for the firit and lafi Reaibns^ 
for altho' Common, and Trima *vepura frati, 
may be granted by Copy, bccaufe they be 
Parcel of the Manor; yet Tithes cannot be fbt 
bffcaufe they cannot oe Parcel of a Manor ; 
for a Manor and Tithes are of feveral Na- 
tures^ altho' they be united in one Man's 
Hand; and then k is impoflible, that that 
which is not Parcel of a Manor can be de- 
mifed Secmd. ConfuetMd. Manerii ; and therefore 
it was adjudged, in the Time of Queen Mary^ 
in the Cafe of the Duke of 5«jfo/)t, That 
where cme had two Manors, and grant- 
ed a Copyhold of the one Manor, at the 
Court of another Manor, that it was a void 
'Grant; for it cannot be a Copyhold, accord- 
ing to the Cuftom of the Manor whereof it 
is not Parcel. But Gawdy doubted thereof^ 
and conceived it had been well enough, if it 
bad been fo ufed from Time whereof, &c. But, 
becaufe upon the VerdiA it did not appear. 
That it had been granted by Copy from Time 
whereof, &c. It was held. That there was 
not any Title found for the Defendant ; and 

therefore adjudged for the Plaintiff, i Cr<?.8i4- 

Sands 
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Sands ver. Drury. See Telv. 42. Cbanihers and 
Mafm. I B«//^ 120. , Pultney ver. Adarfe. Pah 
104. Embden v* Dennis^ Latch 175. and 184. 
Bellaniy tr. Batborp. S. C. N<?jr 89. 5, C. G^</k 
375. ffc^f^n 581. Ingoldsby V. Wyvel & aU 3 
Lev. ;6y. TVhartefu. Lefies, 
fo7o'r£ Adion of Trover of Corn. The Mat- 
caWng^of^ ter in law, whereupon the Demurrer was 
dmmam grounded, was. The Lord of the Manor of 
gmrbam. ^^^ within the Parifli of Ovtftj^ham in the Coun- 
ty of Northumberland^ prelcribed. That he, 
and all his Anceftors, and all thofe whole, 
&c. had ufed from Time whereof, d^c. to pay 
to the Parfon ofO. Cthenow PlaintiiFJ and all 
his Predeceffors, 61. for all Manner of Tithes 
growing within the faid Parifti •, and that by 
Reafbn thereof, he, and all they, whofe, &c. 
Lords of the Manor, had ufed from Time 
' whereof, &c. to have dedmam Garbam^ fhe 
decimam Cumulum Garbarumfeu Granorum of all 
his Tenants within the faid Manor: And 
whether thefe were good Prefcriptions, or not ? 
PrcJcripti- was the Queftion. . ?opbam^ Gawdy^ and Fen^ 
Titte ^^ y^t\d^ That they were good ; and as to 
what good, the firlt, they conceived that a Modus deci- 
zxAemtra. ff,andi by the Lord, for himfelf and all the 
Tenants of his Manor, to bar the Parfon from 
demanding Tithes in Specie, is good; for 
it might have a lawful beginning., /wit^.^ That * 
before 'twas a Manor all the Lands were in 
the Lord's Hands, and 6/ was paid for the 
Tithes thereof J then when he conveys Parcel 
thereof to others, it (hall be difcharged as it 
was in the Lord's Hands ; as in the Cafe of Dr. 
Cotton, Mick ^9. &j\o.placito \9* And as to the 
fccond Prefcription, That it was good to have 
the Tenth Shock, &c. for he hath it as a 

Pro- 
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Profic apprender, as Parcel or Thing appur- 
cenanc to his Manor^ and not as Tithes. For ^ ™J» 
a Layman cannot have Tithes by Prefcription^ ^t^ 
becauie he is not capable of them, in Regard ^^^ 
they zr% Spiritual. But he may have the Tenth Appwte? 
Shock as a temporal Profit apprender ; as 44 nanc to hii 
K J. f . And it well may be Parcel of a Ma- JfJi'^w *""' 
nor : Otherwife of Tithes^ which cannot be Ticfaei^ 
(aid to be Parcel^ or Appendant to a Manor ; 
as it was adjudged in Wincb\ Cafe^ % ; £/. And 
fo is the Book of 10 Ei. ;. ;. And therefore 
if the Lord had prefcribed to have had decimas ^^ 
Garbarum, it had been ill , but when he pre- ference be- 
(cribesto have decimam Garbam, &c. it is other- twecn^t. 
wife J for fo there is a diiFerence betwixt ^d^^/«U 
the PJeaijing for Tithes^ which are fijiritual^^^r^^frww. 
and of a Tenths which is temporal. They 
alfo agreed 3 That if the Queen was Lady of a 
Manor, Ihe may prefcribe to have Tithes, for The King 
flie is capable of them, altho* they be fpiri- ^p^^ ^ 
tual ; as 22 jijf, 75'. for {he is Mixta Petfona & maypie. 
Cafax Spiritualis JurifdiBionis i as 23 Ed. 3. Aid ^£^^ 
de Roy ; wherefore, abfente Clinch^ they ad- 
judged it for the Defendant, i Cro. f 99. Pf- 
got ver. Hearn. 2 Co^ 4f . 5. C. Mo9re\ Rep. 483. 
S.C. 

In an Adion of Trover, upon Demurrer, 
the Cafe was. The Plaintiff being Owner of 
the Reftory of Evingham in the County of 
JNbrtbumberland, brought his Adion fur Tro- 
ver of 20 Load of Wheat in Harlow ^ being 
the Tithes of the Redory, fet out from the 
nine Parts. The Defendant pleaded. That 
Harlow was a Member of the Manor of PnV/6(7e^ 
both which are within the Parifh of Evingham^ 
and conveys the Manor to , the Earl of 
tJortiumbirland ; and prefcribss, That the 

E. of 
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E.of N. and all thofe, whole Eftatehe haditi 
the ikme Manor, froin Time whereof, &c* 
had paid to the Parfon of E. fix Pounds an- 
nually, in Satisfadion of all Tithes within the 
fame Manor •, and further, That the faid Earl 
and all thofe whofe, &c. had ufed to have in 
Refped of the faid fix Pounds, the tenth Part 
of ail the Corn within'the faid Manor j and 
fo thefe Tithes within the faid Manor being 
fevered from the nine Parts, he took by Title 
under the faid Earl. And it was thereupon 
demurred, and argued for the Plaintiff, That 
this was not any Plea ; for a Layman is not 
capable of Tithes, and therefore no Continu- 
<» ance of Time can give him any Title to that, 
whereof he is not capable; for by the an- 
cient Courfe of our Law, he cannot fue for 
them ; and the Civil Law did not permit a 
Man to fue for them there ; and f6 he had 
not any Remedy, and therefore not any 
Kight. There is not any alfb can prefcribe 
in a Thing in Grofs, per que Efiate ; and here 
he prefcribes as for a Thing in Grofs : And 
he cannot prefcribe as to a Thing appurte- 
nant to a Manor ; for a fpiritual Thing can- 
not be appendant to a temporal j and for 
that Purpofe cited a Cafe to be ruled in this 
Court betwixt Shirwoodand Wincbcomb. ;9 E/ia&. 
Wherefore, &c. But all the Court, upon the 
firfl Motion, refolved to the contrary. That 
it is a good Prefcription j that when the 
Lord hath ufed from Time, whereof, &c^ to 
pay this Sum, &c. and in RefpeA thereof to 
have all the Tithijs within this Manor, it fhall 
be intended, That at the beginning the Lo*''^ 
had all in Hands, and then might prefcribe 
pay a Sum in Dilcharge of all dhe Tithes with- 
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in the Manor i and when he gave the Tenan- 
cies to hold of hinij and always afterwards 
ufed to have the Tithes of thofe Lands and 
Tenements i it is a very reafonable Prefcrip- 
tion : For now he hath no more than what 
he had before ; for he had them before by 
Retainer, and now he takes the Tithes them-> 
felves. And Gaivdy faid. It may be true, that 
the Parfon before Time of Memory grdnted 
thofe Tithes to the Lord of the Manor^ ren- 
dering Rent^ which was confirmed by the 
Patron and Ordinary ; and this being before 
Time of Memory^ may well be fo intended* 
^od Popbam concejjkj and faid, That that 
was their principal Reafon of the Judgment 
between Viget and Heam. And they faid. 
That in this Cafe the Lord might have good 
ILeinedy at the Common Law,* or in the Spiri- 
tual Court ; wherefore they intended to have 
adjudged it for the Defendant. But then Ex- ^ jo in- 
ception was taken to the Pleading, That the con vcrfiod 
Converfion was fuppofed lo Sept. 40 Elix^ atsto the 
and the. Defendant iaith, That he found them JoS|/^ 
the 20 Sept. 40 El and converted the 10. of Sept. 
which is repqgnant in itfelf, which the Court 
held incurable. J^td. t &2PL & Ma, Djer 3. 
X Cro. 765. PigQt ^» Simpfon and others. 

In an Adion of Trover and Converfion of Trorer td 
two Lambs- The Defendant was found Not [[J^'r ^vl' 
Guilty for one of them ; and ior the other^ cirage wa« 
the Jury gave a Special Verdid to this Effed^ nlfc! • 
The Prior of Dejnere was feifed of the Ad- 
vowfon of Norton^ appropriated to their Pri- 
ory ; and alfo of the Vicara^ of Norton, 
-,u:^u xri^nr^gQ ,was endowed with the Alta- 

rll Tithes. And this Appropria- . 
dowment, was in the Time of 
y«7/, and fo continued until the Reig A 
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Jff. 6. when, upon the Prior's Petition to the 
Pope, in Regard the Priory was poor, &c, 
the Pope granted by his Bull, ^od decatero^ 
the Prior fliould appoint one of his Monks to 
officiate the Cure, who fhould be removable, 
ad NutumPrioris, &c. And Whether the Vica- 
rage was hereby diffolved ? was the Queftion. 
And it was argued at the Bar by George Croke 
and Dawfifcrti for the Plaintiff, and by Crew 
and Noy, for the Defendant. And for the 
PlaintiflF faid. That in Regard here was not 
any A<9: of the Ordinary's, nor any Licence 
from the King, it might be objeded. That 
the Vicarage ftiould not thereby be diffolved. 
But it was thereto anfwered. That the Want 
of either of them cannot kt a-foot this Vi- 
carage; for the Ordinary's Aft or Concur- 
rence was not requifite, it being good enough 
by the Pope only 5 becaufe at that Time the 
Pope was fupreme Ordinary^ to whom the 
. inferior Ordinaries fubmitted: And it was good 
alfo without the King's Licence, in Regard 
that the making and endowing were Spiritual 
Ads, and done by the Ordinary, the Pa- 
tron not having any thing to do therein ; then 
eodcM modo quo faBum eft dijfohitur. As in 14. 
H. y 16. it is laid. That the making a Vicar 
is a Spiritual Aft. ^he Stat, of r y R. 2.C.6. 
enafts. That upon everyrfAppropriation, &c. 
the Ordinary of the Place fhall provide, that 
the Vicar be well and fufficiently endowed ; 
fo as the Power of the Endowment is given to 
the Ordinary only. But in Rfegard the Ordi- 
nary did not perform that which was the In- 
tent of the Statute fwhich was alfb d^f^^^ivp^ 
it was afterwards provided by the S.... 
4 H 4. cap. 13. That in every Church 
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propriated, one fhould be ordain'd Vicar 
perpetual, and be canonically inilicuced and 
induced, and conveniently endowed, by the 
Direiftion of the Ordinary : So that it is plain 
that the Vicar was to be endowed by the Or- 
dinary only. And the Book 40 £. 3. 27. fees 
down how a Vicar was made by the Ordina- 
ry, by theConfent of the Parfun and Patron. 
But the Book faith, That the Ordinary might 
do it by the Confent of the Parfbn folc : And 
further. That it may be done without Licence 
from the King ; for he takes nothing from the 
TemporaIity,buc only from the Spirituality . As 
alfb. That the Ordinary may make Reftitution 
to the Parfon again, if the Parfonage (hall 
happen to be too poor. And the Difference 
is there taken by Mowbray ^ when a Layman 
gives Lands to one who is a Vicar, and when 
a Vicar is endowed by the Ordinary of the 
l?ar&yns Land, &c. For in the firft Cafe the 
Ordinary hath no Power to diffolve the Vi-- 
carage as to the Land ; but otherwise in the 
other. Vide 2o Ed. :^* Annuity y ^2. 16 E. %. 
Annuity y 24. and Br. i$2.l. And therefore in 
Regard the Ordinary might have diffolved it 
without the Affent of any; the Pope then, 
who was Supreme Ordinary, might have 
done it. And he agreed. That to every Ap- 
propriation, the Patron's Affent and King's 
Licence are neceffary ; for the Patronage is 
a Thing Temporal, but the Endowment of the 
Vicarage, Spiritual, and fo is the DiffoWing 
thereof; as it is faid in Gre»(/ws Cafe. Tlov>. 
497. which fully proves this Point, That that 
which the Ordinary of the Diocefi might da, 
the Pope mi^ht have done^ who liad Su- 
preme Jurifdidion over all the ^Ordinaries ; 
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Ideo fruftrafit flura per ^uo J fieri potefiferpauchra^ 
But admirting there fliould be any Defeat 
therein in this Cafe ; yet it is found by the 
Jury, that in Reputation, it was diifolved at 
the Time of the Surrender of the Priory. And 
it is alfo found. That the Priory received the 
Profits to their own Ufe j and that at the 
Time of the Surrender there was not any 
Vicarage ; and that it was then accounted to 
bediffolved; which^ whether well or ill, is. 
not now to be difputed ; for the Law pre- 
fumes, That all Things neceffary thereto 
were done, Concurrentibus hits qus injtire requi" 
runtur. Fid. Co. R. 2. Archbifhop oiCanterburys 
Cafe. But it was argued to the contrary on 
the other Side^ and four Queftrons made in 
the Cafe; Firft, Whether a Vicarage perpe- 
tual may be dilToIved after the Statute of 4 
H. 4. ? And they held. It could not j for the 
Appropriation makes him to be Vicar perpe- 
tual ; which runs, as well to thofe which are 
appropriated, as to thofe which are not, Pide 
k Stat* The Words whereof be. Shall from hence'-' 
forth. Secondly, Admitting it might be diC. 
folved; yet. Whether the Pope had any fuch 
Power to make an Ordinance againft this 
Statute ? And it was held. He could not ; for 
he cannot difpenfe with an AA in the Affirma- 
tive. Admitting alfo. That the Vicarage 
might be diffolved by the Ordinary, yet the 
Pope could not diffolve it ; for it appears by 
divers Statutes, that the Pope had not any 
Right to meddle with any Advowfons, Be- 
nefices, &c. Vide the Stat, 2f E. 3. cap. 22. and 
^2 Ed, ^, Of Privijionznd Vramunire* Vide 10 
\j4jf'pl* 19. 14 H. 4. 14. N. B.64. E- and 44 ^ 
And in n H. 4- Hankford faid,That the Pope's 
B^lls cannot difpenfe with the Temporal Law, 

noi 



nor meddle therewith, altho* they tend in Or- 
dine ad Sfiritualia ; as appears i8 £. i. Mtmcben^ 
fies Cafe j a multo fortiori then, not with the 
Statute Law, And in the Statute of 28 H 8. 
cap. 16. it is l&id. That all Difpeniations^ &c. 
from the fiiihop of Rome^ were void, and of 
no force, contrary to the Law of the Land ; 
and timoroufly fujfercd, &c^ Then when the 
Law prohibits him to meddle with Benefices^ 
he may not diffolve Vicarages. Thirdly, Ad- 
mitting all the other, yet this Inftrument is 
not fufficient ; for altho the Rule, EoUgamine^ 
&c. is true ; yet herein be not any fufficient 
Words for diflblving, nor any which tanta* 
mount, nor fo much as that the Prior fliall 
take the Profits j but only That the Vicar 
ihould be governed, and be ai Nutum Trioris^ 
&e. Fourthly, The Jury concluding, That if 
the Plaintiff had Title, then they found for 
him ; if not, then for the Defendant ; the 
Plaintiff here hath not any Title j for the 
King grants unto him the Redory or Par- 
fonage ; and the Vicarage cstnnot pa/s from 
the King thereby, as it ftould do in the Cafe 
of a common Perfon. 17 JE. 3. Grant Sy ^7. 
And whereas it was alledged on the other 
Side, That the Beginning of Vicarages was 
in the eighth Year of King John^ Noy there- 
to anrwered,That if their Beginning be known, 
it was in Anno 8 H. 3. and for that Purpofe 
cited Hovedm^ fol ult. de 'vita WiUidmi Conq. 
And he faid. That a Parfonage and Vicarage 
are two diftin<ft Ecclefiaftical Benefices; 
and the Parfon and Vicar both have Curam 
Animarum j the Parfbn Hahituallter, the Vicar 
ABualiter. Vide ; i H. 6. 14. 17 E. ;. 76. y Ed. 
2. ^are Impedit, 16 5*. And that altho* the 
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Vicarage be Spiritual, yet the Corporation is 
a Thing Temporal, which the Pope cannot 
diflblve, as himfelf hath confeffed ; for when 
he diffolved the Order of Templers, he faid. 
Licet hoc de jure non fojfummy volumus tamen de 
fUnitudine fotefiatis, which was done in f E. t. 
yet they were not diffolved heip in . England 
till the 17 E. 2. and then by Authority of 
Parliament. And a Difference was taken^ 
when a Vicarage is diffolved into a Parfon- 
age Prefentative, there is not any Lofs or Pre- 
judice to the King ; for what is loft in the 
one is gained in the others and they both 
grow together. But when it is diffolved in- 
to a Parfonage Appropriatory, it is n'ow 
come in manum mortuam ; and the King there- 
by fhall for ever lofe his Title of Lapie. And 
therefore Tnn. 57. Eliz.Jufiins Cafe. If there 
be an Union of a Vicarage to a Dean and 
Chapter, or College, it ought to be with the 
King's Confent. Vid. Temp. R. 2^ Grants. 104* 
6 H.J. T ;. 5-0 E. ;. 26. In an Argument of 
this Cafe, it was faid, That a Donative, can- 
not fall in Lapfe, but the Patron may lofe the 
Profits thereof if he will : But if any take the 
Profits from him, he cannot maintain an Ac- 
tion ; bat he ought to put in his Clerfc^ and 
he may maintain the Acftion. Vid.%i E. ;. Aide^ 
107. 6. H 7. 14. 17 Ed. ;. 4^, And at another 
Day, in arguing this Cafe, a Cafe was cited 
betwixt Tarry and Banks y 12 Jac in the Exche- 
quer: A Parfonage was appropriated to the 
peanry of 5^ Jfafb in 24 H. 8. and a Vi- 
carage endowed \ and afterwards theBiffiop, 
in 24 Eliz>. diffolved the Vicarage ; aind Tar^ 
ry pretended that this Vicarage was not dif-' 
iolved,but that it was in the King's Hands by 
l-apfe^ and obrained a Prefentation. And it was 

1%^ 
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refblved by the Barons of the Exchequer, 
That after the Statute of ji H. 8. which 
made Parfonages Lay-Fees, the Ordinary 
may not diffolve the Vicarage, when the Par^ 
fbnage is in a temporal Hand ; for chat 
fiiould be to deilroy the Cure : But being in 
this Caie appropriated to the Dean, it fb re- 
maining in his Hand, may very well be di£- 
iblved : And according hereunto was the Opi- 
nion of Juftice Doderidge. 2 Cro. yif. Britton 
a/. Wade. S.C. 2 Roll 97. 5. C f aimer 115, and 
a 12. 5. C Popbam^ 144. 

Trover for Goods tried at the Bar by a 
Jury of Kent; upon the Trial the Cafe was ^.'^^olu' 

thus: r^kcnin 

The Earl of Winehelfea in the Month of f^,^X°^ 
Augufly 1689. made his Will, and thereby de- claim ng 
viled to the Plaintiff all his perfonal Eftate to ^r^}^!f^ 
pay his Debts, &c. cedent co 

The Will was proved: *^- 

But im mediately upon the Death of the 
Earl, and before he was buried, the Defen- 
dant who was married to the eldeft Son of the 
faid Earl, took Pofleffion of the Houfe and 
Goods in the Declaration mentioned. 

The Plaintiff producM the Will under the 
Probate, then (he proved that the Goods 
were appraifed at 1800/. She produced an 
Inventory of them, and proved that they 
were the fame contained in the Declarations, 
file likewife gave Evidence of the Converfian, 

The Defendant produced a Deed of Gift 
of thefc Goods made by the Earl in the Year 
i6yoi habevdum to the Truftees therein na- 
med for the UiQ of his then Li^dy f but fince 
dead) for the Term of her natural Life, and 
afterwards that they Ihould be and remain to 
his Children* ^ 
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The Counfel for the Plaintiff admitted. 
That tho* the fame Goods for which this Acti- 
on is brought^ were likewife contained in the 
Deed of Gift, yet that Deed could not be 
good againfl; a Creditor. 

That the Earl being in Debt a Judgment 
was obtained againft him, and by a Tefiatum 
fieri fac. his Goods were taken .in Executron^ 
and fold by the Sheriff in Hillary Term, 
t6^7. for 800/. which was after this Deed of 
Gift. 

It was proved that his Steward paid the 
Money, and redeemed the Goods, and 
the Earl gave him a Bond for Repayment, 
which was done, and the Bond cancelled ; fo 
by this Means he had gained a new Proper- 
- ty, A Copy of the Tefiatum fieri fac. was 
produced, and likewife the Bill of Sale by 
the Sheriff, and the Bond cancelled, and 
thereupon the Plaintiff had a Verdid. 4 Mod. 
J I. The Countefs of Wincbelfea againft the 
Lady Maidflone. 
Smff^'* An Albion of Trover and Converfion was 
who fakes brought againft a bailiff for taking Goods by 
tuTfl' X^' V^^^^^ ^f ^ Beri facias J and the Queftion wast 
Virtue o? Whether the Bailiff, it appearing that he 
9 Fieri fa. took the Goods by Virtue of a Fieri facias^ 
^(z\dio could be faid to be guilty of a Converfion to 
fonvert his own Ufe, admitting that the Goods were 
^^^' not fubjcd and liable to the faid Execution ? 
Z'Sid. 271. Baily v. Bunping. S.C. x Lev. 17 3 • 
In Trover the Plaintiff declared, That 
he was poffeffed of divers Goods, viz,, of 
fifty pieces of Gold, coined within this King- 
dom, ac de viginti petrat, Camis Bovw^^ (anglice^ 
fwenty Stone of Beef,) ac de viginti Vafibus^ 
(angliecy wooden VefTels) as his proper Goods, 
\y hicb he loft, iju^ fiuidem Bona & Catalla fofiea 

afu4 
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afui fuch a Place^ ^^ manus & fojfejjumem of 
the Defeodanc per invention dekuerunt. 

There was a Verdi(a for the Plaintiff, and 
entire Damages given. And now it was 
moved in Arreft ol Judgment, and thefe Ex- 
ceptions were taken : 

1. He hath delared. That he was polTeifed Piecft of 
of fifty Pieces of Gold coined within this ^||^J[^ 
Kingdom, but doth not name what Money nying ^ 
it was, for which Reafbn it is incertain; ***»'« it. 
for Pieces of Gold are coined here of feveral 
Values. 

2. That he was pofiefTed de wginti petrat. p^^- csr^ 
Camk hGvium. Now there is no fuch Word of MwtT* 
as pttrat^ which (ignifies ^ Stone of Beef^ and 

there is a proper Word for a Stone- Weight : 
And the Rule is, when an improper Word is 
put in the Declaration^ for which there is a 
proper Word to fignifie the fame things *tis 
always held to be naught. ^ .^^ 

5. That he was poffeffed it mginti 'vajibus, /?Jw,aiiy*' 
(angUcey wooden Veffels) the Word vat is too ^^^ 
general : So de uno puUo^ hath been held ill ^ ^ '* 
for the fame Reafon. 

4. 'Tis faid, thefe Goods ad tnanus of the ^f^'J^, 
Defendant per invention^ debuerunt^ inftead of bmrwtt, 
Jevemrmt; for which Reafon this is not a ^'^^*^' 
good Declaration. 

Econtra, 

It was faid3 That in the firft Year of the 
King, the Plaintiff declared in Trover, that 
he was poffeffed de una fecia Branditti viniy and 
that was held good after Verdid, though 
there is a proper Word for Brandy, ^djourna^ 
tur. S Mod' 324, Saltsbury verfus ProBor. 
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'Trovcrjics !„ Tfover and Cbnverfion of an Oi-Hicte 

"taken^un- of the Plaintiff in MiddUfex. The Defendant 

gtr^iour pleadedj That the City of Lmdon is an anci- 

ftom, tf cnt City, and that there is a Cuftom there 

die Ca- that, 7? aliquis Extraneus forinfecus e libertate ejuf- 
!l S^d on^ ^^ Civitatis^ buy any Thing, de alio forinfeco a 
libertate fr ad. that it fliould be forfeited to the 
Mayor and Commonalty of the faid City, 
. and faith. That the V\zintiS Extraneus a libera 
tatey did buy the faid Ox-Hide of another 
Foreigner. Whereupon he ftized it in Lo»- 
don, to the \Jk of the Mayor, &€. abf^jue hoc 
that he did find it, and convert in Miadlefex^ 
And it was thereupon demurred. Glanvil ar- 
gued for the PlaintiiT, firft. That it was not 
a good and lawful Cuftom, and in Proof 
thereof cited the Cafe %6U. 6. of Jewels of 
the King's fold, and ir H. 7. 40. 3 Eliz,. Dy. 
186 and 246. And the Form of the Plead- 
ing, he faid, is not good, 'uiz,, ,Si ali^^uis Ex^ 
traneus a libertat^, but doth not fhew where 
the Liberty is, and the Traverfe is not 
good ; for he ought to traverfe every Coun- 
ty befides London^ and not Middlefez, only, 
Anderfon and Beamond conceived the Form of 
the Pleading to be ill ; but for the Matter of 
the Cuftom it felf they doubted. Owen faid, 
the Cuftom was good, and had been allowed 
before their Times. And adjournatur, i Cro. 
272. Samms'V.Fofier. See Moore ^ 435'. Hill t^. 
Hav/ks. 5. C. I Roll. Rep. i & 44, 5. C. 2 Bulfi. 
201. 
J^t^y\^^' In an Adion of Trover and Converfign of 
Vt< perry certain Loads of Wood, upon a fpecial Ver- 

tho^ach* ^^^ ^^^ ^^^^ ^^^ » ^^^ Thomas Palmer WSLS fei- 
Pa.ty fed of a great Wood, and bargained and fold 
Dtcd mi^^ to one Cornford, and his Afligns, as many 
dcrachh-d. Trccs as would make 600 Cords of Wood, 

to 
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to be taken by the Aflignment of Sir Tbomas 
Palmer. C&rnford aflSgns over his Intereft to 
the Plaintiff. Afterwards Sir Tlomas Palmer 
granted to the Defendant (6 much of his 
Wood as would make 4000 Cords, to be 
taken at the Defendant's Ele<aion. The Plain- 
tiff afterwards, by the Affignment of Sir Ibo- 
mas falmery cut down the Trees in Queftion, 
to make 600 Cords. And the Defendant 
claiming them by Virtue of his Grant, took 
them^ and 'twas found. That there was fuffi- 
cient Wood left for the Defendant to take 
his 4000 Cords. Et fiy &c. And upon this 
Verdid: it was moved. That here was not 
fiifficient Title found for the Plaintiff. For 
firft. It is not found. That the Bargain and 
Sale was for any Sum of Money, nor upon 
any Confideration. Sei mn allocatur ; for ic 
is intended to be fo, being found by the Vcr^ 
did:. But if it had not been fo found, it 
might peradventure have been otherwife. As i 
Mar. \^Dy. is> Secondly, It wasalledgcd. That 
this Grant to the Plaintiff is void : For, un- 
til the Affignment made by Sir Thomas Palmer^ 
no Intereft vefted in Cornford himfelf, fo as 
he could not make any Grant thereof over. 
But all the Court held the Grant to be 
good : i?or being made to him and his Af- 
f^fi^^3 he may make an Affignee which fhall 
enure as a Nomination to one who is to 
have by the Appointment of Sir Jhomas Tat- 
mer; and it may well veft in him, as the In- 
tereft. alfo. And here he hath an Intereft 
betore the Affignment made by Sir Thomas 
Palmer 'y infbmuch as if Sir T. P. will not af- 
(jgn it in convenient Time, he himfelf might 
take them. And therefore he may affign 
this Intereft, a$ 44 Ed. 3, 43. is. But admit- 
ting 
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ting the Grant to the Plaintiff had been void j 
yet Popbam faid. That the Action was main- 
tainable; becaufe by the catting down of 
them he had Poflcffion, and a good Title a- 
gainft the Defendant, and every Stranger: 
And being cut down, it was not lawful for 
the Defendant to take them : For if one iells 
looo Cords of Wood, to be taken at the 
Vendee's Ele<ftion ; and afterwards the Gran- 
tor himfelf, or a Stranger, cuts down Parcel 
of the Wood ; the Vendee cannot take that 
which is cut down : But bb ought to make his 
Grant good out of chat which is growing. 
As if Eftovers were granted unto him, to be 
taken in a Great Wood, and the Owner of the 
Wood cuts down (bme Wood, the Grantee 
cannot take that which is cut down ; but he 
muft take his Eftovers out of the Refidue. 
And if all be cut down, he hath not any Re- 
medy, but an Aftion on the Cafe. So here^ 
altho* the Plaintiff had not a good Title, yet 
his having Poffeflion of them, i)eing cut 
down, fufficeth. ^uod Gawiy and Clinch con* 
cejferunt. Wherefore it was adjudged for the 
PlaintifF. t Cro. 819. Bajfet ver. Maynard. f 

Trover lies An A<5i:ion of Trover and Converfion was 
[o^r^^he brought, on Not Guilty pleaded, there was 
Viiidiry of found a Special Verdift to this EffeAj 
uSer ""* Francis Bayle being a Merchant, had made 
irauduicnt a fraudulent Deed to the Defendant of the 
or not. Goods Contained in the Count j but afterwards 
he went Abroad to Church, to the Exchange ; 
and did trade and -commerce. And yet af- 
terwards it is contained in the Indenture of 
Sale, by the Commiflioners to the Plaintiff, 
that he had made this fraudulent Deed ; and 

that 



that afterwards he had traded and fenred the 
Exchange untiil a Day after ^ at which Day 
he wholly abfented bimfeif. And upon this 
Special Verdift the Defendant had Judg- 
ment. For every Deed to defraud other Cre- 
ditors f but thofe to whom this Deed is made j ^^^^ ^^ 
is not (iifficient to make one to be a Bank- isfraudu. 
rupt i it (hall not bind : But upon the Statute ^^^^ 
of I Jac. which makes him a Bankrupt 
who makes fraudulent Deeds : it oug^t not 
to be as this Cafe was ; mz». So long before 
he became a Bankrupt. And there were ma- 
ny more Imperfedions in the Special Verdid. 
Huf. 42. Cartwright v. Underbill. See T. Jone$ 
94. Butler 19. Waterbmfe. 

An Adion of Trover was brought for Corn j - 
and the firft Point of the Cafe was. That a JJ^J^^^ 
Man had a LeaCb in Reverfion^ and granted it Udity of a 
to another by Fraud; and his Grantee grant- ^p^^®^ • 
ed that over to Sir Wdter Sands ^ bona fide. And Re?erfioa 
if this Grant bona fide, being derived out ^pK^^ *• 
of a fraudulent Eftate, ihall be void, per Stat, icnt," nd 
x7 Efe. or not ? was the Queftion. Harris j therefore 
Serjeant, It feemeth the Grant to Sir Walter ^^^^ 
Sands to be good ; and not within the Stat. 
27 Eli:c^ For 3; Hen^ 6. 28. if a Man make 
a Feoffment in Fee by Collufion, to the In- 
tent to defraud the Lord of the Wardlhip ; 
and after this Feoffee by Collufion, make a 
Feoffment over, bona fide^ now the Lord is 
without Remedy ; for. the Collufion is gone. 
And in this Cafe there is an Ignorance in Sic 
iy alter Sandsy which is not willful; and for 
that it is not punifliable : but if the other had 
taken the Profits, fo that the^/Purchafer might 
have Notice, there it fholild be othcrwife. 
The fecond Caufe was, Non confiat. whether 
the Grant were before the Statute of 27 E/i&. 
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or not : For if it were before, then the Par- 
ty (hall not anfwer the mean Profits. Atfo a 
third Matter is. Ten Years after,the Term was 
granted for Money; but when he granted 
the Refidue of the Term, and no Confidera- 
tion exprcffed, then there fliall be no Confi- 
deration intended. And if there was no Con« 
fideration given, he is not holpen by the Sta- 
tute J for that helpeth a Fraudulent Convey- 
ance againft Purchafers for Confideration gi- 
ven or paid. Et non conjfat that any thing 
was paid by the Plaintiff. Alfo it appearcth. 
That Sir Walter Sands was in Poffeffion at the 
making of the Statute. Alfo, here the Party 
is charged with a Special Fraud. And the o- 
• ther faith. That it was made Bmsfidei and 
this is a good Courfe*of Pleading without any 
Traverfe, Ter^Ed. 4,24. Golds. 118. Trice 
ver. Sands. 

SThS ^" 2" Aaibn upon the Cafe upon 

ftoicn and Trover and Converfion of a Gelding, the 

TOcfJilte Cafe was. That one P. had ftolen a Horfe, 

a uife ^nd fold Che fame unto the Defendant in open 

Name Market, by the Name of Leifier ; and the laid 

falfe Name was entred in the Toll-Book. 

And it was clear by the Court, That by that 

Sale the Property was not altered, i Leon 1 5* 8. 

GiW/s Cafe. 

Trover Trover for his Anchor and Sails; Upon 

^^vz^ Not Guilty pleaded, a Special Verdift was 

lidrty o^ a found, viz,. That the Mayor and Burgeffes 

^^^'^'^f/of Newcafile, by Cuftom Time out of Mind, 

•ndSaikof had u(ed and ought to repair the Port there j 

p^!d^^ and had in Confideration thereof, a Toll of 

j' X. per Chaldron of all Coals exported- ro he 

paid by the Exporter ; and for that, ^^ 

fame Cuftom, he ufed to diftrain ar" '^^ 
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Aftrainablej and that the Defendant teing 
Mafter of a Veffel loaded with Coals, 
intended to be carried out of the faid Port, re- 
/ufed J and for this they diftrained the faid 
Anchor and Sails, being part of the Tackle 
belonging to the faid Ship : And if this was 
diftrainable, they found for th« Defendant ; 
otherwife for the Plaintiff. And Mr. Ncrtbty 
urged. That the Conclufion of the Special 
Verdift being upon a Special Point, the 
Court could doubt of nothing but what was 
thereby referred to them. Vid. § Co. 97. i Cro. 
21. Mo. 261.pl. 420. However the Court 
heard and over-ruled all the other Objedi- 
ons, and held, ift. That it was not neceffary 
the Town fliould Ihew that they aAually did 
keep the Port in Repair ; for their keeping 
the Port in Repair, is not the Confideration, 
but their being bound by Cuftom to do it. 
adiy. That tho' the Mafter is not ftri<aiy the 
Exporter, yet as to Port-Duties, the Mafter 
is always looked upon bs fuch, and the Peribn 
anfwerable j for to put them to feek the 
Merchants is impradicable ,• and ic but reafon- 
able the Mafter fhould pay a Duty for the Be- 
nefit of the Port, arrd that the Town fhould 
have the Duty, who are to maintain the Port. 
As to the Di'ftrefs, it was argued. That the 
Inftruments of Trade are not diftrainable ; 
^iz,. a Milftone is not ; Avaria Qaruca are 
not,* a Horfe in a Smith's Shop cannot be 
diftrainedj that the Goods fubjeft to Toll 
only can be taken; and this was Part of the 
Ship, and going from Market. VUe % Cro. 227. 
^^ * ■. Dyer 1^ Letn, 251, 10 y. %Cyo. 

"V/ i "^fifi. 47. I Std 541* 

2 On 
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Oft the other Side it was faid^ Averia Cr- 
rtica are not privileged where there is no o- 
ther Diftrels. ViJ. Stat, yi H. 3. 2 Infi. 122, 
^i^y 56f. So it is of Inftruments of Trade J 
as if there be two Mill- Stones, or averia oti^* 
ofa. Mo. 214. Dyer •^oz, Godk.67. 03^.149. 
A Boat is diftrainable ; ergo a Ship, and ergo 
a Sail ofa Ship. Dyer »77* P^» ??• 

Sed per Haltf Ch. Juft. The Duty arifes 
from the Goods loaded on board the Ship, 
with which the Mailer is chargeable; there- 
fore the Ship, and every thing there of the 
Mailer's, is chargeable as well as the Goods ; 
And the Defendant had Judgment. Salk. i . 
Vol 248. Vinkefim^ ver. Ebden^ 
In Trover, the Defendant pleaded a Reco- 
to eSbdtf^^^y againil J. P. and that a Fieri Facias was 
tortioufiy awarded to the Sheriff; and after the Writ 
Si'^coC awarded and delivered to the Sheriff, j. P. di- 
of an Exc- ed poilelTed of the Goods, and made the Plain- 
cution. tiff his Executor ; and afterwards the Defen- 
dant, by Force of the Sheriff s Warrant, took 
thefe Goods in Execution, as Bailiff to the 
Sheriff, and delivered them to him. The 
Plaintiff replieth. That the Sheriff returned 
the Writ Tarde ; and upon this it was de- 
murred in Law. lil. Queftion, If the Party 
^on^from ^yi"8 after the Writ of Execution awarded, 
the jifteoi' and before it was ferved ; if it may beferved 
•Ild^ho*' upon his Goods, in the Hands of his Execu- 
thc Party tors or Adminiilrators ? And ic was held, Ic 
^fixeoi. "^^ght: For by the Execution awarded, the 
rion is cxc^ Goods Were bound, and the Sheriff need not 
G^dl ^ ^^^^ Notice of his Death. 26 H. 7. f . 6 E. 
be fciieT^ ^- ^/^^ 7^- ^nd- Queflion, If the Falfe Return 
of the Sheriff fhall make the Bailiff pui 
able for that he did lawfully ? for he w^ 
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Bailiff Errant, and a meer Servant to the 
SheriflF, and not a Bailiff of a Franchife? And 
it was held clearly. That it fliould not ; for by 
the Execution by the Bailiff, the Party was 
difcharged of the Execution ; and therefore 
it is not Reafon he (hould take Advantage a- 
gain^ the Bailiff; and it was adjudged for 
the Defendant, i Cro. i8i. Tarkes ver. Mojfe. 
S.C. Moore 3^2- «. ,• 

In Trover upon a Special Verdift j the ^'°Jy%,lf 
Cafe wasj That a Sheriff upon a Fteri Fa- Validity of 
cias feized Goods in hia Hands to the Value of f^^^^r' 
the Debt, and paid part of the Debt ; and Goods on 
the Goods not being fold, nor the Writ re- Jq^*^^"' 
turned, the Sheriff was difcharged of his Of- 
fice i and afterwards fold the reft of the 
Goods without any Writ of Venditioni Exponas. 
And whether this Sale was good or not ? was 
the Queftion. And refolved that it was good ; 
for the Writ of Fieri Facias gave Aurhority un- 
to him to fell, without any other Writ j and 
the Sale by him after is. good, altho' he were 
difcharged of his Office. Wherefore it was 
adjudged for the Defendant. 2 Cro.^i.Ayrt 
njer. Aien. S% C. Telv. 44. 
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Of the Dcclaratm* 

HAving already, in my Second Chapter, 
cnnfidered the Rules concerning Decla- 
rations, with Refpcft to the Perfons by or 
againft whom the Adion is brought: We 

H now 
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now proceed co fiich others as occur in our " 
• Books. And fhall conclude this Chapter with 
a correded Precedent of a Declaration^ anci 
References to all the Precedents that are to be 
found in the Books of £ntries. 

wfi^^s CoJle faid^ It was adjudged in an Adion of 
wver^We. Trover and Converfion, the Converfion is 
traverfable ; for it is the Subftance of the 
Adion, and the Tort fuppofed in him \ and 
fo may well be traverled: For if one finds- 
Gpods but doth not (:onvert them, no Ac- 
tion lieth- As the Cafe was in a Trover and 
Converfion of Goods. The Defendant faith 
he took them Damage-feafant, and impound- 
ed them, ahft^ut hoc that ha converted them 
3£c and to his Ufe. And in U(iK% Cafe h was ad- 
piacc muii judged. That the Place and' Time of Con- 
^gjjyf^'^ verfion are to be alledged, for they are ma-, 
terial ; and for that they were not alledged 
the Bill was abated after Verdift. i Cro. 97. 
Stranjham's Caft. 5 Point 1 Gro. 78. Hubbard's 

What aids Caie. But the Want of a Place is aided if the 
the want Defendant^ plead 2t Speotal Plea ; as Sale in 
^ a f'^^' Market-Overt, by that a» Verdid, and the 

Statute ; becaufe the Vinm is in the Plea. 

GoldfRef. ^4. and 89. 
p?acc muft In Trover and Converfion, no other Place is 
b/afiedged to be exprefTed in the Declaration^ but that only 
In the be where the Gonds came to the Defendant's- 

daranon. jj^^^ i Bulfi.zo6. Atkins v.Wbeder. 

Need not ^^ Exception wastaken to a Declaration ifk 
fay ut dt Trover, That the Plarntiflfdid fay he was pof-- 
55/^' feffed of the Things ut it bonis [ms profriis. But 

the Plaintiff had Judgment^ See iW? — ^ — 

Maynardv^ Battell.^ 
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Error was brought of a Judgment in the 
King's Bench : For that the Bill, in an Ac- 
tion of Trover, was of 400 Bufhels of Pip- Dccianti- 
pins, the Decl^?racion was forty Bufliels j and ?!J^^,^'^ .jj 
Judgirrent being given upon nUdicity the Writ fn varying 
of Inquiry recites the Trover and Converfion ^r"^ ^^^ 
of 400 Bulhels. And thereupon Damages 
fouhd#to 40/. and Judgment accordingly. 
And Errors affignedj becaufe the Vrit of In- 
quiry of Damages varied from the Declara- 
tion upon the Record ; there being more in 
the Writ than in the Record upon which the 
Judgment was encred. The Defendant hereup- 
on alledged Diminution, and procured the Bill 
upon File to be certified ; and then pleaded In 
tmllo efi Enatum, And all the Juftices and Ba- 
rons held, That it was Error j for the Bill 
doth not warrant the Declaration \ and the 
Judges ought to be warranted by the Declara- 
tion on the Record, and if ic be variant from 
it, is Error; and rhey faid. That it could not 
be amended; for it is the Record to which 
the Party was to plead : Wherefore Rule was 
given for the Reverfal of the Judgment; but 
afterward ftaid upon a Surmile, that the Re- 
cord it felf was mifcertified. 2 Cro, 294 Chydon 
^er» Taylor. 

'Twas moved in Arreft of Judgment, on neciarari- 
the Return of the Writ of Inquiry, That the ^heXin^^^^^^ 
Time of the Converfion was not alledged ;TheCon- 
and the Declaration for that Caufe was held ^^^^^^' 
naught by two Judges. 1 Bro'wnl 8. ^^ ^^^ 

An k6k\on of Trover of Goods was brought, Time^^thc 
fuppofing the 3 M/jj^ ^^J^c, he was poffeffed '^''V^^^ '* 
'loods, and the /ame day loft them ; [edged ^^ 
' - AA,., ^^jfjQ j^ fiipraJfB. they came 

1} 2 to 
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to the Defendant's Hands by Trover ; and 

/ that pofiea^ (viz.) frimo Mail anno fupradiih be 

converted them: And ic was found for the 
Plaintiff ; and now moved in Arreft of Judg- 
ment, That the Declaration is not good ; for 
the Converfion is alledged before the Trover^ 
which cannot be ; and therefore void : SeJ ncn 
allocatur^ but it was adjudged, That pofiea Con* 
vertit, is fufficient, and the fciliut is void. 
And a Precedent was then (hewn in an Eje&i* 
enefirma^ where the Ejedment was alledged, 
TihdLt fofiea fcllicety fuchaDav, which was be- 
fore the Leafe ^ and it was found for the Plain- 
tiff; for the Jcilicet being repugnant is void; 
and the foftea EjeSi. was held good enough. 
Whereupon it was adjudged for the Plaintiff. 
2 Cro. 428. Tefmond *u. Jobfjfon* ^are tantcn ; 
for in Yelv^ p. 98. Wtlbore v» Coggan^ in JJfump" 
fit; the Judgment was for this Exception 
ftaid. 
Of the InanAAion of Trover and Converfion,* 

Converfion after Verdia for the Plaintiff, it was moved in 
may be ai- Arreft of Judgment, That the Adion was 
icdgcd ar. comtnenced in Hii^^r^.Term, and the Con- 
verfion alledged to be the ;d of February in the 
fame Term ; and the Bill filed relates to the 
firft Day of the Term, fo before the Caufe of 
Adion. 

But it was refolved by the Court, That if 
the Bail was entred after the ;d day of Ffir«- 
aryy it is well enough ; for it is that which 
gives this Court Jurifdidion. 

So an Ejedment may be brought upon a 
{ ' Leafe made in the fame Term : So the Statute 

of Limitation may be pleaded to an Action, 
j ' if the Time be elapfed before the Day where- 

in the Bail is filed, tho' not before the 1 ft Day 
of the Term, wherein the AcSlion is brought ; 

for 
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for the Aftion Ihall not be faid to be depend- 
ing until the Bail is filed. And upon Search 
it was founds That the Bail was filed the laft 
Day of the Term, i Fen. igy. See z Roll. 
Rep. 475-. Lea *v. Narflj. z Lev. 13, C?* 176 
2, Si J, Lideot V, Backwell. 

' To an Action of Trover of divers Goods of the l*- 
f naming them particularly) and converting {'» Word« 
of them the Defendant pleaded Not Guilty, J^^*^^^** 
and found againft him, and Damages afTeiTed 
to 40 /. And it was now moved in Arreft 
of Judgment, ift, That the Adion is 
brought of divers Things by an Adminiftra- 
tor of Goods pf the Inteftate's, found and 
converted : And it appears that Parcel of 
thoie Goods are Things fixed to the Freehold, 
and as Parcel thereof, for which this Action 
lies not ; and divers Parcels of them are infen- 
fibly ailed ged, and there be not any fuch Words 
in Latin or otherwife for them ; and the Da- 
mages being intire, there ought not to be any 
Judgment : For the Declaration is. That he 
was pofTeffed Je dmhtis ArticUs^ tH)cat. Portal p^^^^ 
cum fuffenfisy vocat. Hinges j aind Je uno Mohn-* 
dlno^ vocat. an Hand-mill ^ and de uno Vlum^ 
beoy vocat. a Lead ; and de una Alveola^ vocat. a 
Wafhing-fat, and loft them, &c. which Things 
appear to be fixed to the Houfe, and are as 
Parcel thereof,and not be accounted as Goods ; 
fo the Adion lies not for them : For the Portal 
is a Door to the Houfe, and the Hand-mill and . 
the Lead, (s^hich is a Brewing Lead) and 
the Wafliing-fat, ("which is Parcel of the Brcvv- 
ing Veffels) are always fixed Things, and go 
to the Heir, and not to the Executors, as 
20 H. 7. is. Sed non allocatur j for 'tis ailed ged 
in the Declaration, That he was pofleffed of 

H 5 , thera 
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them ut de bonis propriis. And it may be diefe 
Things were fevered from the Freehold^ and 
Things lying by ; and it fhall be fo intended 
when the Plaintiff (b declares, and the Con- 
trary appears not to the Court by any Mattgr 
oliiiareis, ^^^n unto them by the Defendant's Plea. 
Secondly, For that be declares, De ^attur 
.oUls 4€rils, vocat. Brafi-pots^ where it ought to 
be OUis abeniis j for there is not fuch a Word 
as z/£riis. Sednon allocatur i for when it is ad- 
ed, vocat. Brafs-pots, that is as much as to 
fay, Anglice^ Brals-pots, which the Court 
knows was intended j which altho* it be not 
in congruous ZrJ^riw, or in apt Words for it^ 
yet it is good enough, and of fuch Nature 
were divers other Things in the Declaration ; 
but they had all one Anfwer. Thirdly, Becaufe 
he declares. That he was poffeffed de um Sfa^ 
done, unaeaiuapretiij ^^s. 4^.80 there is not 
any Price at all for the Gelding; and for that 
Whether^ a Caufc Topbam and Tt her ton held, the Declara- 
Fn'^isYu^or "on to be ill ; for to every Thing there ought 
wantofthc CO be added the Value, if it be a dead Thing, 

ihclfliS ^^^ ^^^ Price, iHc be alive : And forafmuch 
* as this wanted thereof, they held it to be vi- 
cious. But WtUiants^ Tanfeld and Fenner, econ- 
tra i for they faid it was not of Neceflity, efpe- 
(:ially where the Thing is not demanded, but 
Damages for it. And therefore WiMams cited 
the Regifter,^. 37. That fuch Exception at 
the Common Law was not material. But 
they held, That at the moil it was but De- 
fault of Form, which is aided by the Statute 
of 18 Eliz. But the other Juflices denied it, 
^nd faid^ It was Subftance^.and not Form on- 
\y* But afterwards upon viewing the Rol^ 
Court, altho' the Record of Nififrius v 



ZtifiKt aiiH CcRtlietQott 103 

'yet the Roll b Je unoS^aJone & una Equafre' 

tii, Sis. 4 i fo the Price extends to both : 

Wherefore they held it aU to be good enough. 

Wherefore they awarded the Record of Niji 

frius fliould be amended according to the 

Roll ; and it was adjudg'd for the Plaintiffl 

Note^ There was a Precedent cited. Trln. 23 

E/iJC Rdt. 72}. That for wanting w & armu, 

•in Trefpafs, it was refolved to be but Form 

and not Subftance, and aided by 18 £/i«. Ncf 

115. 2 Cro. 129. Woodverfm Smth. 

The Value of the Goods in Trover need not ^^^ic'vi. 
be precifoly alledged J aliter in Detinue: The inf of rhe* 
'Reaibn of the Di verfity is, becaufe in Detinue, §**^*® 
the Things themfelves, or the Value of them, '^^^' 
'is to be recovered; but in Trover only Da- 
HKiges. Adjudged on Writ of Error. 2 ^oU. 
iRcp. Goodivin v. Hanvood. 

A Writ of Error was brought to reverfe tn a Dccia- 
a Judgment, given by Default in the Com- ^^^^ 
«non Picas, in an Adion of Trover and Con-nwd not 
verfion, and the Error affigned was, That the ^y ^^^ 
i^laintiff had declared for two Pieces of Clj^hr, otwoSSv 
and did not exprefs whether they were linen 
or woollen Cloth ; but 1rhe Exception was 
over- ruled, and the Judgment affirmed. jVi/?, 
i^c. Style ^ 419.^ lies and Winfor. 

It was moved in Arreft of Judgment, That '^g:^*%|jc 
\ ^he PWntiff fiad declared of the Trover and SSioufiio 
^Converfion of a certain Number expreffed ^}^^ 
in the Declaration of Pieces panni lanei, an- \^l not^ 
w '^ike^ of red, yellow, and black Cloth; which p'^^^*1.% 
is incertain, and cannot be ufed as it is here, ^^^^i^^ 
to exprefs Cloth of divers Colours; for p^«- a DecUrai 
ni lanei (ignifies only woollen Cloth. But "®^' 
Bam^ Juftice, faid, All is but woollen Cloth, 
'though they be of divers Colours, and there- 
fore it is good enough. Hodfden^ the Secon- 

H 4 dary> 
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in'^ovcr dary^ fai(j^ Sometimes the Colours are ufed to 
theCoburs be expreffcd, and fometimes not. Bacon, It is 
n«ed ntt be better to exprefs the Colours than not ; yet 
cxpreflc . j^ jg g^^j enough without the expreffing of 

them. Therefore let the Plaintiff take his 
Judgment, StyUyj^. 
How to Adion in Trover and Converfion, for that 
Trov^ibr ^^^ Plaintiff, 9 Martii 18 Jac apud Chelmsferd, 
a Boad. Was poffelfed of a Writing obligatory, where- 
in John Tetchy and Thomas Tetchy were obliged 
to the PlaintiflF in 60 /. fealed with the Seals 
of the faid John Tetchy and Thomas Tetchy , Ut 
Je fcrifto fuo obligatorio profrio, & fie poffeffionatns, 

12 Martii, 18 Jac. loft it, And that upon the 

13 Martii, 18 Jac. at Chelmsford, it came to 
the Defendant's Hands by Trover : And that 
the Defendant 20 Martii^ 18 Jac. at Cbelm- 
ford aforefaid, converted it to his own Ufe. 
Upon this Declaration, the Defendant de- 
murred in Law, becaufe the Date of the 
Bond is not mentioned ; nor that it was de^ 
livered as their Deed ; but without much Ar- 
gument it was adjudged for the Plaisntiff j for 

h# needs not fliow the Date, becaufe it is loft, 
and the Defendant hath efloined it. And he 
is not to recover the Debt, but Damages. 
Therefore fecondly, the Allegation that it was 
fcriptum obligatorii4my wherein they were obli- 
ged, hath Intendment fufficient that^hey de- 
livered it as their Deed. Wherefore, &c, 
2 Cro. 6; 7. Upchard ^verfus Tatam> 

How to dc. Error of a Judgment in the Common Bench, 

TroveAbr Upon Trover and Converfion of a Bond of 

i»Bond. 100/. conditioned for the Payment of yof 

at fuch a Day ; which came to the Defendant'? 

Hands, and he being required fuch a D^^ ' 

Year to deliver it, had not delivered 
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refufed and converted it to his own Ufe. 
f but no Day, Year^ or Place of this Convcr- 
(ion mentioned^ The Defendant pleaded Not 
guilty^ and found againft him, aM Judgment 
for the Plaintiff. The firft Error affignedby 
Grimjion was, becaufe the Date of the Bond is 
not mentioned ; fed nm allocatur ; for being 
lo& and conTerted, he perad venture did not 
know the certain Date of the Bond, and if he 
fliould recite a Date, and mifrecite ic^ ic 
would be a Failer ot his Suit. The fecond 
Error, becaufe he did not alledge the Day 
nor Place of the Converfion;/^ nm allocatttr; 
for the Denying to deliver upon Requeft is a 
Converfion ; and the Day, Year, and Place 
are thereby alledged, which is fufficient : And 
the Allegation of the Converfion (which hath 
no Day, nor Place j is not material, when 
there was a fufficient Converfion before; 
whereupon the judgment was affirmed. 2 Cro. 
7.62. Wilfon fverfm Chambers, 

In Trover and Converfion for a Mare. 

Upon Not guilty pleaded, and a Verdift Mv^ 
for the Plaintiff^, it was moved in Arreft of ftSJif' 
Judgment, That the Mare was hid ad vaknti- prefix, H 
am, and it (hould have been fretiL Sednon alio- ^^i^ 
catur^ after Verdi A, (1 Cro. 207. Style^ 174, 

182, 2 J 
The Plaintiff declares. That he was poiTeiT- 

ed Je quadam equa ut de eataUisfuis profriis^ and 
thBt cat alia frad, cafualiter ftrdldity and that 
coming to the Defendant's Hands, he convert- 
ed cat alia fradiB. to his own Ufe; (b that 
there is no exprefs Converfion of the Mare; 
The Court faid. That the Declaration was f^p'J^J^l 
G^i^i^ but good after Verdi<ft ; for Ca- tho- there 
^. muft refer to the Mare ; for no- Marcmcn- 
^ is mentioned before. 2 f^en 174. tioncd. 

In 
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cept Caufe fhewed, for the Plaintiff. Styky 
80. WiUiam 2igz\vA Tyrer. 
^^M%' ^^^^b brought an Adion of Trover and 
fwrtTpw- Converfion againft AUen] for taking away, and 
^»^' ^^- converting to his own Ufe, divers of his 
wirtTan'' Goods and Chattels ; and amongft other he 
jtngiice, declares for the Trover and Converfion de du- 
f'ttdia ""^ ^*»^'* fonderibusy Jnglke Weights, Medicamen- 
ts, Anglice Drugs; the Plaintiff had a Ver- 
di<a and a Judgment, and entire Damages gi^ 
vcn for all the Things laid in the Declara- 
tion. The Defendant brought a Writ of 
Error to reverfe this Judgment, and afGgns 
for Error, That the Words ^e ducentis ponderi- 
busy Anglice Wtight, Medic fifftentiy Anglice Drugs, 
mentioned in the Declaration, are incertain; 
and (o the Damages being given intire for 

all, it was not good. Wadbam Wyndhamy 
Counfel with the Plaintiff in the Writ of Er- 
ror, held the Words to be incertain, both in 
Refpe(a of Quantity, as alfo in Refpe<* of the 
Quality or Nature of the Drugs; for the 
Word Vondui may fignify a Pound, an Ounce, 
a Dram, a Scruple, or any other Weight, fo 
that the Weight cannot be known ; and the 
Anglice Weight is as incertain as the Latin 
Word: Poutad for Wei|;ht may fignify as many 
different Weights as tne Latin Word Vondtis : 
. Bat it might; have been otherwife, if it had 
been Anglice a Stone, or a Weight, which 
were Words certainly known what they mean; 
but here a Weight of Drugs is not underftood 
by the Drugfters. And fo the Words (hall 
not be faid to void, fo that there be no Da- 
A Diffe^ mages for them i for the Words are not like to 
wixt Ad- ^be Words dmdecim duodena fill ; for they are 
jcaivc Adjedive Words, but the Words here are 
Kn^rvcSubflantive, and fignify by themfelves. And 

ones* the 
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the Word Mcdkamentum alfo is as uncertain 
as the other Words, and the Anglke Drugs, 
doth not make it more certain ; for a Drug is 
of as incertain Signification as the Word Mcdi- 
camentum j for all Vegetable Creatures, and '^^S'^'* 
Extradions out of them, as alfo out of the li- 
ving Creatures, made ufe of in Phyfick, either 
by themfelves, or elfc compounded one with 
another, are called Drugs j and fo he prayed 
that Judgment might be reverfed. MaynarJ, ] 

on the other Side, faid, That the Words join'd 3 

with the Anglice were certain enough, for 
Pen Jus fignifies a Weight, which Wbrd is well 
and commonly known amongft the Drugfters, 
how much it contains : And he cited one 
Vennyh Cafe, where decern fonderlbuSy without j^^^g^ ^: 
an Anglice^ was held good ; and one Wardnerh dmbus^ 
Cafe, 21 Jac. in this Court. Next for the Word "^^ITiJ^ 
Medicamentum^ being joined with an Anglice^ good. 
it is a good Word to exprefs Drugs, for of it ^|,at Ccr. 
felf it is no Latin Word to fignify any certain tainty re. 
Thing J and here is no Incertainty in the Mat-. J^^^^j^^^^^^ 
ter, for it may be brought to a Certainty to on.^ 
the Jury's Underftanding, and it is not ne'cef- 
fary to exprefs the Matter like a Scholar, or 
a Philofopher, but only as they are known by 
Tradefmen, according to common Under- 
ftanding. And in an Aelion brought amongft 
other Things for a Library of Books, which J\7brary' 
is more incertain. Judgment was given for of Boohs, 
the PJaintifFj and MMuis's Cafe, where the ^^^^^ s"^^- 
Declaration, inter alia y was Pro decern pofiderihs 
ferric ten Tuns of Iron, was agreed between 
the Parties : And Lmvrence and Turners Cafe, 
Mich. 2 J. yac. in Trover and Converfion, Tro 
tribus fanderibffs Lani^ was naught, becaufe it 
was without an Anglke. Serjeant Cljn argued 

to 



^•/^Sf* to the fame Effed, on the fame Side. Hak^ 
^^STb ' <>n *« «*^«r Side, faid, Tiiat notwithftand- 
Magbc ing the Anglictj the Declaration was incercain. 
3^" Aiid it is not like the Cafes D^ rr/^i« fanderibusy 
Anglice Weights of Cheefe, or Salt, or Stone- 
weight of Cheefe. And the Word Medicament 
turn is as uncertain as the other Word ; for it 
(igQifies divers 5pecies of Things. But Rolk, 
MtMu- Chief Juftice^ held. That the Drugs were well 
^tut expreffed by the Words in the Declaration in 
Drug^ood. the vulgar and ufual Acceptation of the Words ; 
Pmderibm. and for the Word Weight j it is alfo well known 
AHgHf / amonft Tradefinen. Nicholas^ Juitice, faid, 
Wcjhr, w y^Q ^^Qft j^q^ frame Niceties to overthrow 

ludgOMnts ; and here is Certainty enough in 
both the Words to defcribe the Thing ; and 
it is impoflible to defcribe them aptly and par- 
ticularly. RolUy Chief Juftice, faid. The De- 
claration is two Hundred Weight ; and every 
one knows the Meaning of a Hundred. Jer^ 
many Juftice, held the Declaration certain e* 
nough ; and cited a Cafe, where one declared, 

Dcc!iml- ^^^ decern doliis Sfirituum^ Anglice ten Hogf- 

<m fr# i#. beads of Spirits, and adjudjged good. Ajh, 
^intuim ^^^he fame Opinion ; and fo the Judgment 
wicb an was affirmed, i»i/?. Style zz^. Emely again ft AUen* 
^^^* tt Error of a Judgment in the Common Benchy 
MaiUn^. in an Adion ofTrover and Converfion of 
^ *n ;oo Tvdas Lana. The Defendant pleaded Not 
ifgood' Guilty ; and it was found againft him to his 
Damages of 500 /. and Judgment for the Plain- 
tiff. The firft Error afligned was, Becaufe 
Todas is no Lath Word, Anglice vocat. Tods j 
and therefore the Court cannot adjudge there- 
of, being infeniible ; Sed non allocatur ; for it 
is a framed Word to that Purpofe, to fhew the 
Intent of the Parties, altho' it be not' a pro- 
per Latin Word ; and in the Regtfier^fot. no. 
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f 1 1^ there is fipam vSni, Barrd* Cerwjia, And 
the Books of Entries, 17 , d^' 20 1 , And there was 
fiiewed a Precedent 12 H. 7. fos this Pointy 
To J. Lana ; and Judgment for the PlaimiiF. A 
fecond Error affigned^ Becaufe it is alledged 
fretii, &c. where ic ought to have been ad 
a/alentiam : Sed non allocatur 1 for it is good 
both ways. Thirdly, Becaufe the VVrit Origi- 
nal was ie (juibufdam bonis & CataUisy and doth 
not ihew any 2X, all in the Writ ; fed von alh^ 
eatur : For the Difference is, where a Writ 19 
l)rought for one Thing only, there Mention is 
made in the Writ, of the Nature of it; hue 
when the Demand is of divers Things, for the 
Brevity of the Writ, it is de quibufdam bonis & 
eataBisy and to exprefs the Certainty of them 
in the Count. In the fame Manner it is in 
Trefpafs ; and fo are all the Precedents. Fourth- 
ly, For that Fenire Facias is awarded de Vtcene-* 
to Ciyitatis Coventrui, which ought not to be ; 
for Cimtat. Covent being in the Margent, is 
intended the County : Therefore as a Venire 
Facias ought not to be from a County, fb it 
ought hoc to be from a City ; and thereof the 
Court much doubted, and caufed a Search to 
be made of the Precedents ia the Common 
Bench, and King's Bench for this Point ; and 
upon View of Precedents in all Places beftdes 
London, no Mention is made of the Parifti or 
Ward J and all Vmire Facials are awarded, de 
Vicenet. Civitat. which is intended as well as de 
Civitat. it felf J as de Ficenet» infra Jurlfdi&io'^ 
nem of the City ; and fo it is de Viceneto Ebo» 
rum^ Norwich, Sarum, Brifiol, Exon, ^nd all othet 
Cities which are Counties within themftlves: 
" And this Exception was taken in the Common 
Bench ; and upon AdvifemetKis, they refolved 
it to be good enough i and fo was done ; and 
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the Judgment affirmed. Vid. 7 a 4. i ; . 8 HI 
y. 10. 10 Ed. ;. 27. 10 ff. 6. 19 Co. /. 6. /I 
14. ArundeWs Cafe. 2 Cro. 307. Amy as CUfon 
ver. Prober. 

Deciarati- I^ ^^ Adioii of Trover and Converfion, 
on in Tro- and a Verdid for the Plaintiff ; it was moved 
SSokTand^'i Arreftof Judgment, That the PlaintiiFdid 
Stockings declare for Books and for Stockings found and 
with^t converted, and doth not fliew what Books, 
flicwing wz. Whether EngUJh or Latin, or what other 
^ok«^^* Language; nor, whether Law-Books, Divi- 
wcrc,orofnity, Phyfick, or any other Subjed j and be- 

s^icm 5^"^® ^^ ^^^ "^^ declare what Sort of Stock- 
wc«mSc:ings they were, whether Woollen^ Worfted 
or Silk, &e4 But the Court over-ruled the 
^ . Exceptions j and faid. That Books were not 

* w y. 'pj^jjjgj Qf jiygj-g Species, be they of what 

Language or Subjed they may be of : Nei- 
ther the Stockings; for were they Silk, or 
Woollen, or Wonted, they were but Stock- 
ings ; and fo ruled Judgment to be enrrcd. 
Style 2^. See i Bulfi. 126. 
pjjm, a An AAion of Trover and Converfion of di- 
Tnink^full^gj.g Goods^ & inter alia de uno Rifco, Anglick 

Linen, a Trunk-fuU of Fine Linen, ad vakntiam 20 /. 

I'ioXC ^ "^ ^^ P^**'^^> ^^S^^^^ ^ ^^^ ^"'* of Bands, 
of Bands Cuffs and Shirts, ad'vaUntiam 10/. and of di- 
and Cuffs, vers Parcels of other Goods, The Defendant 
pleaded Not Guilty, and Verdict found againft 
him, and entire Damages affeffed to 80 /. And 
it was moved in Arreft of Judgment, That 
this Declaration is not good \ for Rifcut is but 
a Trunk only, and AngUce full of fine Linen is 
iiiicertain; and Damages were given upon 
that Uncertainty. And it was (aid, That 
this Cafe differs frorh Osboum and Mlddleton^ 

Cafe. Co. I 18. f. i;o. For thcro Fulcrum tiSi 

may 



may be conftrued and underilood of all that 
appertains to the Furniture of a Bed j but Rif^ 
cttsj with an Anglice full of Linen^ cannot be 
intended to be underilood^ and referred to 
Linen; and if it fhould be referred^ 'tis un* 
certain ; and if it fhould not be referred to 
Linen^ it was never intended that 20 /. (hould 
be for the Value of the Trunk : and therefore 
it is not good, as Tlajter^s Cafe. Co. ^.fo> 54. 
Treffafsy • ^are Pifces fuos cefit^ is not good for 
the Incertainty. And of that Opinion was ^ good, 
Houghton ; for if he had faid, de Rifco^ Anglice 
a Trunk full of Gold to the Value of f 000 /. 
and Damages had been given accordingly; 
none will fay. That it was for the Trunk on- 
ly^ but the Gold therein ; which had not been 
good for the Incertainty. But Lea^ DoJeriJge 
and Cbamberlainy held it to be good, and that ^^^^^' 
Damages (hould be intended to be given for 
the Trunk only ; wherefore it was adjudged 
for the Plaintiff. ISfote^ A Writ of Error was 
brought of this Judgment; and this Judgment 
affirmed, a Cro. 66^. Bancroft veffus Coo. 

But 2 RoU. Rep. p. 2^4. Bancroft's Cafe 'tis 
doubted. Whether »». Rifcus^ Anglice^ a Trunk 
full of Linen, una Pixis, Anglice a Box full of 
Linen , were good. 

In Trover and Converfion for divers Goods, A Dccian- 
the Defendant pleaded Not Guilty ; and upon j^"/^^ * 
IfTue joinedj a Verdid was found for the Plain- with Wrir- 
tiff. It was moved in Arreft of Judgment, "^s^* 8^^' 
That the Plaintiff, amongft other Things, had 
declared for a Trunk with Writings, which 
is uncertain. 

Wadhdm Wyndhamy for the Defendant, faid. 
The Declaration was certain enough; and 
cited a Cafe >^here an Adion was brought 
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for two Trunks of Cloaths, and doth not fey, 
what Cloaths, and yet adjudged good. An- 
other Exception was taken. That the Plain- 
tiff declares for a great Beam, Scales and 
Sd oT Weights, which is alfo incertain. To this 
Beams, Wyndbam anfwercd. It is certain enough j be- 
^52^4"*^ caufe they all make but one Thing, by rea- 
bccaufe fon of the Relation they have one to the other j 
^^„^fX^ndi in the old Book of Entries, we find, That 
an A<5tion of Trefpals was brought fr$ Caruca 
cum apparatiif and adjudged good. Latcby on 
the other Side, as to the laft Exception, faid. 
It IS not anfwered, for the Words are very in- 
certain : and it is not like the Ca(e ot the 
Trefpals cited, 4e Caruca cum apparatu ; for the 
Weights go not to the perfeding the Beam, 
as the apparatus doth of the Plow; and it is 
as uncertain as to bring an AAion for five 
Locks and Keys, which is not good. Hale 
anfwered, it is certain ; for it is all one as if 
he had faid a Beam, Scales, and Weights, 
which is as cerbin as to fay, a Ship with 
Anchors and Cables, Rolle^ Chief Juftice, 
How can we reduce the Weights to any Cer- 
tainty, as the Declaration is laid ? And if the 
Word and had been added, it would not have 
helped j for they may be a Hundred Weights, 
or a Thoufand. Another Exception was ta- 
ken. That the Plaintiff in another Action had 
declared for four Pair of Hangings, which is 
uncertain : But Rolle^ Chief Juflice, faid. That' 
that might be well enough underflood. Green, 
at another Day infifled. That four Pair of 
Hangings is very uncertain; but if it had been 
faid four Suits, it had been well : Befides, the 
very Word Hangings is a doubtful Wordj 
for it fhews not whether the Hangings were 
Silk or Stuff, or what elfe they were made of ; 



as it ought to be. He alfo took an Exceptioiii 
That the Plaintiff had only fliewed that here 
was a Denial and Refufal to reftore the Goods^ 
but no Converfion of theni is fliewed. To 
thisii^/^^aufwered^ That the Aftion being an 
Action on the Cafe^ it is not neceifary to 
ihew the Converfion ; and for the four Pair 
of Hangings is well enough ; for a Pair is a 
Couple, when the Word is ufed of dead 
Things, and not like a Pair of Tongs, 
which makes but one Thing ; nor is it mace- 
rial to exprefi of what the Hangings are made; 
as it is not in an A&ion brought for di- 
vers Pair of Stockings, material to fay^ Whe- 
ther they were of Thread, Silk, Worfted, or 
Woollen, as hath been adjudged ; and the 
Word Hangings is certain ; for any one will 
conceive them to be meant of the Hangings 
of a Room. Rolkr Chief Juftice, The Aftion 
is an Acaiori of the Cafe j and it is not necef- 
fary to fiiew a Converfion ; and if fo, if a 
Demand and a Denial be proved, doth not 
this prove a Conversion ? As an Adion of the 
Cafe lies for keeping one out of Poifeffion, 
altho' the Party doth enter afterwards ; and 
the four Pair of Hangings is certain enough, 
and it is not like as where Latin Words are 
mingled with Evglijh in a Declaration ; and 
the Words being taken in the Englifh Con-* 
ilru<5lion Ihall be underflood to be eight 
Hangings* Nor is it material to exprefs 
of what the Hangings are made. But the 
great Doubt is, Whedier the Words be meant 
of Hangings for a Room, or not ? And I fup- 
pofe they cannot be meant of other Hangings, 
the Words being in E»gi[/fe, and not in Latins 
with an ^ngKce; and 1 believe you cannot 
ihew me any thing elfe that the Words can 
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by common Intendment fignify. Judicium 

nifi* 

The Cafe was again moved at another Day, 
by Latch, who argued^ That fi3ur Pair of 
Hangings Vvere Words incertaih j but if it had 
been foiir Suits, it had been wellj ib that 
here is a Mifaplication of Words to eSipreft the 
Thing meant, and he might as properly have 
faid a Suit of Shoes, or a Suit of Conies. If 
one fay he hath loft a Hanging, this is in- 
certain of it felf ; for it is the Predicament of 
Situs, and not of Subftance i For a Hanging 
is a Pofture, and the Word Pair makes it more 
incertain than it was without it. Hale anfwer- 
ed. That it was certain enough j for the Word 
Hanging is ufed here Stubftantively, and not 
as a Particple, and the common Ufe of the 
Word is only applicable to the Hangings of a 
Room; and the four Pair of Hangings fliall 
be underftood eight Hangings. Rolh, Chief 
Juftice, A Pair is properly when one of thefe 
Things^ fo called, catinot properly be ufed one 
without the other; but yet the Words may 
be alfo underftood fo many Couple, and here 
you cannot intend the Words to mean fo ma- 
ny Suits of Hangings i and you might have 
exprcffed your Meaning by fo many Pieces of 
Hanging ; and therefore it feems doubtful. 
6at four Jermanj Juftice, Here the Words do not ex- 
Pair of prefs the Number of the Things, as they do 
ftemf ?f be ^hen you fay a Pair of Oxen, or the like. 
ill for the Nicholas, Jerman, Ajh, Juftice, A Pair is 
Uncertain- jncertain ; for. that Word may be meant 
two in Number, as when you fay a Pair of 
Cards •, and a Pair of Hangings in fome Pla- 
ces is meant a Suit of Hangings. Rolle, Chief 
Juftice, If It be fo, then it is more incertain ; 
the Word Hangings may be good enough; 
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but how can the Number be known ? After- 
wards the Court moved the Defendant to fiif- 
fer the Plaintiff to amend his Declaration^ and 
to plead a-new^ and confent to a new Trial. 
Style 350. Wibb and Wajhbfim. . 

In ian Aiftion of Trover and Converfion Je ^'^^ 

JectPft paribus 'velorum & tegularuin^ Anglict^ Clir- l^Urum d* 
tains and Vallens: 'Twas moved in KtvtQ. oi tegnUmmh 
Judgment^ That the Declaration was uncer- 
tain^ becauf^ it did not appear how many 
there were of the one^ or how many of the 
other^ nor what was meant by a Pair ; but 
Judgment was given for the Plaintiff contrary 
to the Opinion of Tv/ifden^ who relied upon 
the preceding Cafe. 2 Sid. 445'. Tayliir v. ff^clls. 
S. C. 2 Saund.'jA. And with this Opinion agrees 
the Judgment in the Cafe of Feeke and Ward. 
\ Sid. 1 74. But in i Vent. 7 1 . Anonymusy which 
feen^s to be the Report of the abovemention- 
ed Cafe of Tayl&r and WelUy 'tis faid, 'twas 
adjudged to be ill Jdto ^are. 

Upon a Verdid iFound for the Plaintiff in a A Dcciara- 
Trover and Converfion ; the Defendant in vcr!2&J«J5 
Arreft of Judgment took Exceptions to the j&hrtims^ 
Declaration, becaufe the Plaintiff had declared '' s°^- 
of a Trover and Converfion, de decern arboribus, 
whereas the Trees were Timber-Trees that 
were felled, and they are not well expreffed ; 
for the Word ^r^^ properly fignifiesa Tree 
that grows, and not one cut down; accord- 
ing to the old Verfe, Arbor dum crefcit^ lignum 
dum crefcere nefcity and fo a Trover cannot be 
brought, p'o arbore. But Rolle^ Chief Juftice, 
iaid. That they were well enough expreffed 
by the Declaration j and that they ought not 
to be fo ftria in Scanning fome Words where 
the Thing is well defcribed. Style 292)2;$. 
P^'/^i&^ri^ ]againfl: White; 
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f^ -^ te[d ^" Trover and Converfion, amongft other 
offilLx.is Things the Plaintiff declared ie Sex bovUm^, 
good, be- inftead of Bobus s upon Not Guilty i)leaded, 
WorVot ^^^ found for the Plaintiff^ and entire D^t 
cars in magcs aiTeffed, it was moved in ^^reft of 
pfMufus. Judgment, That the Jury ought not to have 
given any Damage^ ; for the Word Bovibm^ 
being a Word inlenfible, and intire Damages 
being given^ it was naught for all. To which 
it is anfwered. That }i the Word be infenfible^ 
y,^*: » notwithftanding the 4^glic^3 the Jury fliall not 

Word 18 in- i_ • J J t_ ^ ^' J J . •'. -^ . . 'c 

fenfibie, be lutenqed to have regarded it m giving ot 
^witb. Damages j and if it hath a Signification, then 
thcUJf/Vf, it is well enough : Apd it was faid, Bovibus 
nodamdges was an old Latin Word, and is found in Plau-^ 
imendcd" ^''^i and ' tis J?o^^;ofily by Contraaion. It 
to have was alfo faid, That^he Plaintiff brought this 
forit,*^^^^" Afftion as Executor, and the Trover was laid 
Trofcr in in the Tcflator^s Time, which was not fuffi- 
Srt^T?m"c ^^^^^ J ^^^' ^^^ Conyerfion was alledged in his 

tad Con-' OWn. 

Sc&Tecl ®"^ '^^ Court held neither of thefe Excep- 
to^'s.^ct^ tions fu£Scient to arrpft Judgment.^ i Ftn* 

good. ^ 17. 

onT«w ^^ a Trover and Converfion brought by the 
yaje» with- Plaintiff, as Afligaee of Commiffiioners of 
of'SL«^ Bankrupts, amongft other Things he declared, 
the Vcffcl That he was pofTeffed de mo Vafe^ Apglice $ 

hgcJSf on V^ff^'^ f^»^ Hifp^Picv, and it was objcded up- 
Demurrer, on a Demurrer to the Declaration, That it 
was not faid what the Veifel was m^dp of; 
and fo no Meafure for the Daqiages : $ed nm 
allocatur ; for it is intended to be made of 
Wood, as is ufed for Casks for Wine. 2 Vin» 
67- Blojfe V. Frojt. 

Trovcf 
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Trover and Gionverfion de tribus Struihus fcml. Trover di 
Anglice Ricks of Hay, 'Twas moved in /JlS-li 
Arreft of Judgment^ That it is too uncertain j good. 
for no Man could tell how much was meant 
by Struts^ It was argued it (hould have been 
fo many Cart- Loads, or the like ; for Loads 
was adjudged uncertain in Glyn^Tm^ here. 
But Rainsford and Moreteny who only were in 
Courts judged it well enough, i Mod. 289. 
Wood verfus Davis i S. C* i Lev. 30 !• 

Adion /irTrover of divers Goods, and iV ^"^ '* 

ter alia de decern Cap/is & Cijiisy jinglice Chefts capfif Or 

and Coffers, and of a Bag^ and 20 /. therein, ciftss. 
The Defendant was found Guilty^ de^atuor 
Cifiis & Caffisy and of 1 3 /* Parcel of 20 /. and 
of divers other particular Parcels j and of the 
ReHdue Not Guilty. And Exception was ta- 
ken in Arreft of Judgment^ That the Decla- ^ 
ration was, that he qonverted decern Capfas & 
Cifiasy and doth not (hew how many Cheft$| 
or how many of QofFers, wasincertain and ill ; 
and therefore the VerdiA was alfo ill. But Good, bc- 
the Juftices Gaw^ and Fetmer held them to be ^ne!*" tnd 
all one. But if Chefts and Coffers (hould be notdii^ma 
faid to be diftind Things j it fliould then be Things. 
ill. Secondly, It was moved. That this Tro- 
ver and Converfion of Money out of a Bag, 
cannot begood^ becaufeit cannot be known; 
and when he is found Not Guilty of the Bag:, 
and Guilty of the Money i that is as much as 
if he had declared of the Trover and Con- 
yerfion of Money out of a Bag, which was ^y^o^^f 
ruled to be ill in Hicks and Holidays Cafe. But a Bag. 
they held. That an Adion of Trover and 
and Converfion of Money only was good e- 
nough, and an Adion well maintainable for it ; 
wherefore Ceteris abfentikusy it was adjudged for 
the Plaintiff", i Cro. 8 1 8. Dray cot v, Piou 
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tioi?for fcl '" Trover of Goods. The Defendant pleaded 
yM\°^ ^ not Guilty, and found againfthim; and it was 
Tbingi now moved in Arreft of Judgment to be an 
prtfled'Jiw, ill Declaration ; for lie counts that he was 
0i^'s /mfie- poiTeifed of fuch Goods, fiiewing what they 

mmtif, is were in Specie cum aliis hnplementis ad 'vakntiam^ 

^l but exprcffeth not what they werej and 
that he was poffeffed of other Parcels (parti- 
cularly declaring what) cum aliis Neceffariis; 
but mentions not what they were ; and thac 
he was pofieifed de fuibus, but doth not fet forth 
their Number. The Defendant, by Verdict, 
was found guilty of all contained in the Decla* 
ration, and Damages intirely affeffed for all, 
which being fo incertain, the Court cannot 
give Judgment for thofe Parcels which are in-^ 
certain. And of that Opinion was the whole 
Court for the Incertainty in the Declaration. 
But Gawdy held. That in Regard the Defen* 
dant had admitted it, he cannot now after 
Verdid take Advantage thereof. As zoJjf.^. 
is. But t he other Juftices, econtra* Becaufe here 
is not any Certainty at all, fro Imfkmmtis ^ 
Neceffariis: But where there is a reafonable 
Certainty, altho' upon Demurrer; becauie 
'tis not altogether certain, Judgment Ihall be 
againfl the Incertainty ; yet after Verdid he 
Ihall take Advantage if there be any conveni* 
ent Certainty ; but here is not any Certainty. 
Wherefore it was adjudged for the Defen- 
dant. iCro. 817. fFood V. Smith. 

The Plaintiff declared in Trover for feve- 
ral Things, & aliis Utenfiliis^ Anglice Imple- 
ments, and obtained a Verdid ; but the Da-- 
mages being in tire. Judgment was ftaid, be- 
caufe of the Incertainty of the Expreffion, aliis 
Vunfiliisejuot quanta & qualia* 3 Lev. 18. Black* 
boufe Vi Moore* 

Judgment 
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Judgment was given in an A<9:ion of Tro- '••«/m^, 
ver and Converfion for the PlaincifF: The ^^^^^'i 
Defendant brought a Writ of Error ; and the ^nccmin 
Exception taken was to the Declaration, l^^^^y^ 
wherein the Plaintiff among other Things dia. 
declared of a Trover Je Jucentis vonderlbus arts 
d^ ducentis fonderibus flumbi^ An^ice^ Brafs and 
Lead ; and there wants Anglice for the ponders- 
bus ; 10 it is uncertain what the Quantity of 
either are. And upon this Exception the 
Rule was, That the Judgment Ihould be re- 
verfed, Nifi^ &c. StjU 247. fowtll againft 
Hopkins. 2 RoU. Rep» ; 69. Lawrence v. Turner. 
,S. C. Valm. 39;. 

After Verdict for the Plaintiff in Trover, s»lfirs\$ 
inter alia de una Salfura, Angliee a Salting- tub. **'• 
*Twas moved in Arreft of Judgment, That 
Salfura was uncertain, and that it fignified a 
Seafoning. And per Cur. This is curable, i 
Lev. 99. Aiaybeiv *u. Flower. S. C. 2 Sid. 98. 

Trover was brought, inter alia^ de uno ferra- ^errmrnn- * 
mentoy Anglice Bti Iron Range j after Verdid ^"^ 
for the Plaintiff, and entire Damages, 'twas 
moved in Arreft of Judgment, Thzz Ferramen^ 
turn was too general, becaufc it fignified any 
Iron Tool ; and here is a proper Latin Word 
to exprefs the Thing ; for if it be fuppofed to 
mean the Grate, Cr/^re J is the Latin Word, if 
the Broach or Rack on which the Spit is turn*d, 
Crateuta or Cratulorium is Latin for it. The 
Judgment was ftaid. 2 Lev. 177. Dunwell & 
ux^ V. Bulloch 

An Adion of Trover and Converfion was a pcciara- 
brought for divers Goods and Houfholdftuff ^ ^o" f^J f'^ 
and amongft the reft the Plaintiff declared of ccrwIaVni 
a Trover and Converfion of fix Tuns. After i^i. 
Verdid for the Plaintiff, 'twas moved in Ar- 

4 reft 
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reft of Judgment^ That the Declaration wa^ 
uncertain; for ic cannot be known what i^ 
meant by fix Tuns ; and upon this the Judg- 
ment was ftaid till the Plaintiff (hould move. 
Whereupon Serjeant ?3^//i/e», at another Day, 
moved for Judgment, and faid. The Declara- 
tion was good enough ; for it is known that 
the fix Tuns are Brewers Veffels, or elfe they 
fignify nothing ; and then no Damsiges are 
given for them, according to Osbomes CafCf 
and the Cafe where the A<9:ion was pn 'oiginti 
ulnis inftead of ulmis. iVyndbamj on the other 
Side, faid, That a Tun is a Meafure. and well 
known to be; and you ought to (hew the 
Certainty of what you do demand, the 
Quantity of fix Tuns ; and it cannot be faid, 
that the fix Tuns ihall fignify nothing; for here 
the two Words are Subftantives, and fignify 
by themfelves, and not Adjeftivej and Of- 
horns Cafe cited, was judged upon another 
Reafon ; for Fulcrum uHi, fignifies a Bedfteads 
and the Anglice, which was added, viz,. Cur- 
tains and Vallens were a meer Addition, and 
no Part of the Declaration ; and befides they 
were in Englifh, which ought not to have been. 
Where Gfyn^ Chief Juftice, The Court hath delivered 
i!ify^no.^^^ their Opinion already. That it is incertaia 
thine, there what the Plaintiff doth mean by the Words 

uuended to wherc z Thing is mentioned, which doth fig- 
f^rfhera "^^^ nothing ; for there Damages cannot be 
andVo"thc givcn for fuch a Thing ; for the Word Tun 
DccUrati- doth fignify divcrs Things ; but it is incertain 
be hurt by ^ what it doth fignify here; and therefore Ni^ 
tl'cm, but capiat per biUam. Jsk, Juflice, Ad idem. Stjk 
fignify ma^ 48j* Clark and Fttz»william. 

ny Things, 

tilnU for n«-- 

theUncer- *V^ 

eainry. 



Djf^ brings an Adion of Trover and Con- i^^ciarari. 
verfion, in the Court of Briftoly againft Sigar^ ver*!^^^' 
and hath a Verdid and Judgment againft ^*^'o. un- 
\ him; 5e^-ar brings his Writ of Error in this to^^^il"^ 
Court tp reverie the Judgment ; and affigns of what 
there Errors, ift. To the Declaration, which ffi'^ 
was of the Trover and Converfion de uno Put- was, tho'k 

to, Jnglicej a Cpltj whereas Vullus fignifies ^2v/° ^' 
not a Colt, but properly a young Hen, and 
hence we had the Word, Pullet; but in a 
general Acception of the Word, it may fig-, 
iiifie alfo pther young Things, but then it 
muft h^ve an AdjecSfcive of the SfecUs which it 
is tp fignify, or a Subftantive pf the Geni- 
tive Cale joined with it ; as PuUus equinus, TuU 
lus afiniusy or a/mi, and the like, and ought not 
tp b,e ufed alpne to fignify a Cplt,^ with an 
jinglice joined to it, as it is here* The fecond 
Exception was. That is not well let forth how 
the Court was held where the Judgment was 
giren ; fog he doth not (hew that the Court 
was heldi either by Letters Patents, or by Pre- 
^ription, but jFaith, Ad Curiam tentam tali 
die coram 4^ D, J. fl. &c. a tempore cujus contra- 
rium ntemoria hominum non exiflit, &c. which 
cannot be a good Prefcriptiop ; for a Court 
canpot be held at fuch a Day, and before 
fuch particular Berfons, if it be not expreffed 
to be SecHndum Confuetudinem. The Rule of 
Court W4S to (he w Caufe, Tuefday following, 
why the Judgment Ihould not be reverfed. 
Style ?i. Segar and Dyer. S. P. 2 Sid. 60. El- 
lis V. Tarrow. S* P. 1 Lev. 48. 

Heathy a Carrier, brought an A<9:ion of the ^J^^^'^' 
Cafe againft Ui/<^//, and declares amongft other ^ii^^ni 
Things for plundering him of Viginti Fardellasy 
Anglice Packs. And in Arreft of Judgment it 
was moved. That the Words Viginti Fardellas 

4 Anglice 
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Angllce Packs^ is uncertain. But Maynard 

argoedj That it might be good^ becaufe the 

Carrier could not declare otherwife ; for he 

could not know what was in the Packs : And 

he cited one Bedingfeild^s Cafe^ Trm. 10 Car. 

So of Ap- where an Adion was brought for a Library of 

pareu Books^ and for Apparel, and adjudged good. 

But RoUe^ Chief Juftice, faid, It could not be 

good for the Apparel. Wadbam Wyndbam^ on 

the other Side, held the Words uncertain as 

they are, and faid. He ought to have fliewed 

that they were Packs with Goods, or have 

fhewn what was in them ^ for a Pack is but a 

Meafure of a Thing, then no Damages are 

given for them j and then the Adion is good 

for the Reft. Afterwards Maynard moved for 

the Opinion of the Court ; and thereupon the 

Court held, That the Words are incertain as 

they are j for he ought to have exprelTed what 

was in the Packs j ahd ruled nil capiat per biU 

lam to be entred- Style jyS. Heatb andUdaB. 

10 Menfu- Trover was brought de vlginti menfuris^ 

^dmdmsT without any Anglice^ or faying what Mea- 

•rciU. fures, and de vlgint. duodenisy Angllce Grols, 

Hamarum^ Angllce Hooks^ without laying 

what Hooks ; twas alfo alledged. That duo^ 

^nis is an Adverb, ^nd iigtiifies twelve^ and 

10 infenfible ; but dmdenis dmdecim^ was Latin 

for a Grofs, to wit, twelve Times twelve, as 

appears by the Di<5l:ionary ; and for thefe 

Caufes Judgment was ftaid. 2 Lev. 1 h Cok^ 

many & aP v. Bard and Nelmes. 

Parvis te- In an Aiftioa of Trover, inter alia, de duo^ 

Zit^t''* *«^ albis Nodis, Anglice white Knots, and aliis 

jingiice, ti parvis teneolis, Anglice fmall Ribonds : After 

i 11. Verdi<a for the Plaintiff, 'twas moved in Ar- 

reft of Judgment, That Aliis parvis teneoUsy is 

- un- 
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uncertain; and for this Caufe Judgment was 
Aaid. 2 L&v. 8f. Miller 'v. Green, 

A Writ of Error was brought to reverfe a 
Jfudgment given in the Common Pleas^ in an 
Adion of Trover and Converfion of divers 
Goods^ for many improper Words ufed ;n the 
Declaration^ to exprefs feveral of them ; as i.^r* 
frenttum Sewitium is ufed to exprefs a Silver Salt-* 
leller, which is not good, for Servitium is Z^- 
tin for Service; and in Varker and Martins "" 

Cafe^ in this Court, Inftrumentumferreunt^Ang' /^j^ 
lice a Horfe-lock, was held not good ; and 5 um,Ati^iice 
Jac. Robotufns Cafe, Hanta, Anglice a Crow \^^'^^^ 
6f Iron, was adjudged naught, idly. He n° ugh"; fo 
declares de duohus Caftoribusy Anglice two Hats, ^^V"^' 
jdly, De duohus Catenis fro patinisy Anglice Di- Crow%f 
flies. 4thly , De duodecem Crinalikus & Plagu- Iron- 
lis, Anglice Coifs and Crofs-Cloaths. Ed. 
burner prayed for Judgment, notwithftanding 
thefe Exceptions : Becaufe, as to the . ift. 
There is no proper Word for a Silver Salt- fel- 
ler; and it is well enough defcribed by divers 
Words. 2dly, There is no proper Word for 
Hats, called Demy-Caftors ; and therefore it 
is lawful to frame Words ; and fo for the reft, 
being new Things, not known to the Rowans j 
there are no Latin Words for them, and fa 
Words may be invented well enough to ex- 
prefs them ; and Servitium Argenteum is here 
with an Anglice, and therefore it is a good 
Defer iption of the Thing; ^nd de Infiruwento 
Mgneo ComfofitOy Anglice a Skreen, bath been f^^'*^^. 
adjudged good, becaufe there is not a proper um cew- 
Word to exprefs it. But the Court doubted ^^J7e 1 
of the Words ufed for Coifs and Clofe-Cloths, skrecn, is 
becaufe they are di^rs Things. Jermany Ju- f^j'^^ 
ftice, faid, Argenteum Servitium^ Anglice a 

Silver • 
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Sliver Salt-feller3 cannot be good ; for Sem- 
tium is Latin for Service. But RoBcy Chief Ju* 
ftice, faid. If Servitium fignify nothing, then 
the Jury gave no Damages for that i and then 
the reft may be good. But yet the Judgment 
wiiigt?c^ was ordered to be reverfed, except Caufe 
nojudg- (hewed, and vi^as then, at the Prayer of the 
^fp^yS Counfel, pronounced ; which if it be not 
* prayed, the Judge will not do it. ^od nota. 
Style 194. 
^^d"H^^ Trover for two Pair of Pot-hooks, &c. and 
Srj. "ill. Hangers, &c. After Not Guilty pleaded, and 
a Verdicft for the Plaintiff, Mien moved in 
Arreft of Judgment, That Hangers is a too 
incertain and equivocal Word. Baldv/in, for 
the Plaintiff, infifted upon it. That fince Pot- 
hooks preceded the Word Hangers, the Court 
could not intend thefe were any other Hang- 
ers, than fuch on which Pot-hooks ufed to 
hang. And he cited a Cafe of Trover for 
a Billiard-table, Port, Sticks and Balls, and 
adjudged good, becaufe the Port, Sticks and 
Balls, fhould be intended Things appurte- 
^utiftbofc nant to the Table. But the Court was t>( 
uLmcdUte- Opinion, That it was too incertain a Word ; 
ly followed for the Word does not immediately follow 
^h VF a ^^^ Word Pot-hooks, but there are divers o- 
to kcm to ther Things mentioned between ; therefore 
bavcreiafi-Ju^jgii^enc was ftaid. Raym. 2. Seaman ver, 

on one to _ " ' 

the other, it Barnes 

might have After a Verdift, the Defendant moved in 
been other, p^^^^^ ^f Judgment; and fhewed for Caufe, 
Unumvefli' That the Declaration was hot good ; for the 
fl^zFooti Plaintiff amongft other Things declares that 
ttooi, is ill, the Defendant had found and converted to 
his own Ufe Unum veftlgium^ jlngUce zVoot- 
ftoolj . whereas it fignifies a Foot-flep, or a 

Print 
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ftint of the Foot, and not a Foot-ftool. 
2dly, The Plaintiff declares fro decern ponderi- Deem fw^ 
bus Aeris^ meaning ten Pounds of Brafs, where J^^"^ ^' 
it fliould be t/£ris^ with a Dipthong ; for Aeris goo'a. 
is of Air, and not of Bra(s. But this Excep* 
tion was over-ruled by the Court j becaufe in 
the Writing of Court-hand, in which Decla- 
rations are written, there are no iDipthongs 
lifed ; and fo the Word Jerk might as well fig- 
nify Brafs as Air. But for the other Excepti- 
on, Judgment was flaid till the Plaintiff fhould 
move. Style's Ref. Robinfons Cafe. 69. 

Exception to an Adion of the Cafe brought, u^^^So^ 
and the Plaintiff declares. That whereas the 
Plaintiff had delivered the Defendant mum 
Statum falls ^ Anglice^ a Bufhel of Salt, pretend- 
ing that (Statuw) had an other proper Signi- 
fication; but becaufe it was (hewed to the 
Court, that (Statum) by one Di<9:ionary, was 
Latin for a Bufhel, Judgment was given for 
the Plaintiff.^ i Brov^nl. 16. 

In Error upon a Judgment in the Common- ;^^^^ ^^ 
Bench, in an Atftion of Trover, where Judg- ^//« 'bui- 
ment was given for the Plaintiff. The Error {o<^K""^ 
was affigned in the Declaration, which was for*!io7riy- 
de decern Juvencis^ Anglice Bullocks and Heifers^ mg how 
and did not fay how many of the one and ™^^h! ' 
of the other. 

But it was anfwered. That the Latin Word 
being proper, and of known Signification, the 
Anglice was void, according to Osbourns Cafe. 
10 Co. But the Court reverfed the Judgment, 
and cited the Cafe before in this Court, Tro- 
ver de 'viginti ovlbus matricibm ^ ^gnis J and it 
was r^olved to be naught, for not afcertain- 
ing the Number of each. But Twifdeniald, 
There was a Trover brought de viginti ati^erils, 
(viz ) Bobus agnu, &c. and viginti was applied 

to 
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to each Species^ and held well. It was offered 
in thi$ Cafci to diftinguifh it from the Cafe 
Je O'vihfis matricibus ^ agntSj that there the La- 
tin was of two Sorts ; fid nm allocatur ^ for the 
Words here being equivocal, it was all one. 
I Ven. 5 17. Davis *v. Price. 
A DecUra- Sawyer brought an AcStion upon the Cafe 
tiontor a againft Rujfell^ for taking away certain Cattle^ 
Caai^aii ^nd obtained a Verdift againft the Defendant ; 
of one Ge- the Defendant moved in Arreft of Judgment, 
wiuv»u°^* and took Exception to the Plaintiff's Declara- 
mentioning tion for the Inccftainty thereof. The Plain- 
of rnys^"-^ tifF declared for a Trover and Converfion, de 
fits, Jucentts Avtriis^ viz. BohuSy JuvcnciSy Anglice^ 

Steers, Juvencis, Avglice Runts, and Juven- 
cisy Angiiccj Heifers, which is uncertain, and 
fo Judgment cannot be given ; for it is uncer- 
tain for what Number of each of the Steers, 
Runts, and Heifers Judgment (hall be given. 
RoUcy Chief Juftice, inclined that it is certain 
enough • and that the Number may be averred, 
and the Cattle are all of one Kind ; yet the 
Court would advifej afterwards it was ruled, 
Judiciuwy Niji. Style 264. Sawyer againft 
RuJfeU. 
How to An A<aion of Trover and Converfion, was 
TVovJr for '^^^"Sht for a Hawk, called a Rami^ Falcony 
A Hawk, fuppofing that he was pofTelTed of that Hawk, 

ut de bovis propriisy & cafualiter awijit j and that fhe 
came to the Defendant's Hand^and he knowing 
her robe the Plaintiff's Hawk, yet being requi- 
red, had not delivered her,but converted her to 
his own Ufe. Upon Not Guilty pleaded, and 
Verditft found for the Plaintiff, Wbitlock moved 
in Arreft of Judgment, That the Declaration 
was not good to maintain this Adion; be- 
caufe he doth not fhcw that fhe was a reclaimed 
Hawk, and made tame^ nor that fhe had Bells 

or 
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dr Uarvels, to fliew who was her Owner : And 
a Ramifh Hawk is properly fuch a one as lU 
V€th inter Rams, and from thence hath its 
Name : And therefore relied upon the Book 
14 E/ia- Dyer ;o6. Sir Richard Fines% Cafe; 
And Jones and Berkeley inclined to this Opi- 
nion. But Croke conceived the Declaration to 
b^*^ood enough^ becaufe it is aided by the 
Allegation ; that he was poflelfed of the faid 
Hawk3 ut de bonis ftofriis^ and that the Defen*^ 
dant knowing her to be his Hawkj convert- 
ed hef^ &€- And it differs from the Cafe of Sic 
Richard Fines ; for there^ altho^ the faid Ex-^ 
ception was taken to the Count; yet it doth 
not appear^ but that the Count w^ there held 
to be good enough. But becauie ' the . Defen- 
dant's Plea was held good^ it was adjudged a- 
gainft the Plaintiff ; not for the Infufficiency 
of the County but upon the Deihurrer upon 
the Plea in Bar^ which was held fuflicient^ 
Vid. Co. Ub. 7. fol 17. the Cafe of Swans, of o[^^J»;^^ 
what Beaiis and Birds a Man may have Pro^ nfa\ have 
perty. This Cafe was after moved again i.Pwp«r^< 
and then becaufe upon divers former Motions^ 
the Court was always divided in Opinion j 
the Plaintiff for hts greater Expeditions con- 
(ented that Judgment fhould be entred againft 
him: So the Judgment was entred^ ^uod nihil 
capiat per hiUam. And then the Plain tnF began 
a new Adion in the Common Bench^ and 
amended that Fault in his Declaration, and * ^ 
had Judgment by Confeffion of the Adion, 
and only three Pound Damages given by a 
Ldndon Jury. And thereupon Henden moved in 
this Court to have Cofls in his former A<Stion j ^i^^^ ^^ 
but becaufe the VerdiA was found for the Coits (bail 
Plaintiff^ and upon Exception to the Decla- **« «*^^^ 
* K ratioiUi 
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ration, Judgment was given againft him^ the 
Court held^ That no Cofts fiiould be given. 
% Cro. y4f. Sir Martin Lyfter v. Home. S. P. 
Dyer 306. Ftnes v. S fencer. 
DttthusCs- 'o ^^ Adion ot Trover and Con*cr6on 
fttribtfj, in the Common Pleas, for caking away and 
^gj^* converting of divers Goods and (Jnattels par- 
ticularly nara^d ; ^fter a Verdift, the Defen- 
dant movedrin Arreft of Judgment, That the 
Declaration was incertain ^ lor among other 
Things, tt>e PlaintiflF in his .Declaration de- 
Vmrerviti9 clar^sfox the w king de dmbas CafioribuSj An- 
^i^wer i^i^^. Hats ; whereas Cafi4)r is not a propel 
Salt. Word for a' Hat. . idly, 4e un^ Servifh argew 

teoy jinglice Ape Silver Salt, and there is na 
fuch Vyord/for it, but there is another pro-t 
per L<iii» Word for it, viz,. Salinarium. . jdly, 
Duobus Cih de duobus catenisy Anglice two Silver DifiieS) 

tenis.An- which IS HO Word for a Difti, much lefe for 

' !!itc7Di. a Silver Dilh, Jtolte, Chief Juftice, faid. One 

fhes. may defcribe a thing in a Jpeclaratiojti, if there 

^erearcno ^^ ^^^ ^ proper Word to exprefs it j and if it 
proper j^ be fo defcVibed thar the fury may know whac 
if"the°'^^'' is meant by ip, it is weU. enough: But ..let the 
Thing is Judgment; b« here flaid, for we will advife. 
cdthw"^ Sy'fc I? 6. a>fir^ againft Hohfm. 
ft m^y In Trover the Plaintiff declares. That h« 

^'c^ToT* ^^^ pofleiTed de bon^ (^ catallis fequen ut dabo- 
Whetb^f' a ^fs & cataUif,frofrHs videlicet deufto Scripto OUi- 
Ueciaraci- gatofio & uvptVarranfo^ &€• 

S^cImZ The Defendanrpleaded in Abatement, That 
being only the BpniJ and Warrant were not Chattels; 

fegooK ^"d upon.^ Demurrer t;p this Plea,, it ^«s 

ucir-urrcf. faid, xhaf neither the Bond, nor the Value 

thereof, can be demianded^ by fuch Nanjes as 

• rv Bona & Caf/ztta; beeatiCb. f as the Opinion ii 

in TelvertanyaBond will not pafs by ftich £e» 

neral Names. 

In 



In • Detinue the Thing it felf muft be (pe- 
daily named ; becaufc it is to be recovered 
in Specie : The lame Reafon may govern this 

But It was anfwered, That by the Gift of 
^11 his Goods and Chattels a Bond would 
pafs ; and this was the Opinion of Fitzberbert 
in Dyer ; and to his Opinion the Court now 
inclined. 4 Mod. 1^6. Cook v, BoUnger, 

In Trover of divers Goods, &c. the De- jf^J^^JJ^}. 
fendaiit pleaded Not Guilty ; and after Ver- SL^hi'*' 
diet and Judgment for the Plaintiff, Error "V^^^^... 
thereof was brought j and the firft Error af- fof f^iri 
fighed was, Becatife he declare , inter aliaj Je ^tor 
uno garter. Grani, Anglice Miln^ Corn, where ^l^ 
it ought to have been <^tfrrm«ww ; for garter 
is not any Wbrd. Secondly, He alledgeth 
that he was poffeiled deuna ParceUa ftfciumy 
Anglice Lings, and it was not alledged what 
Parcel; And for thefe Caufes it was held to 
be ill, and Damages being intirely given, re- 
^erfible in all. Thirdly, Becaufe the Iffue 
being Not Guilty, ' the Jury did not find 
that he was Guilty ; But ejuod detineiy and con* ^herc th^ 
'frerted them to his Ufe, which is tantamount; arcTmlre, 
but becaufe it is not found According to the jfanyPart 
Iffae, it was held to be ilL But it was con- jud"mcnc 
eeived by fome of the Juftices, That it was muft be 
Amendable, if it might appear bv the Exami- (he whole; 
nation of the Glerk of the Affize, that the 
VerdiA was found generally for the Plaintiff; 
but they would advife* i Crd, &6y. Qramvel 
V. Rhobotbam. 
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A PrQcedenc of a Declaration in Trover. 

Wlllielihus Harris nufi tie Nockholt in 
Com) ^Dicl ^eontan attach fait an te^ 
fyonwiid Johanni AlleaB!unt6}i 9e placito tranO 
gif (up caCum, 9c* (i£t um^e ioem Joharnies s 
Henr* Straetfeild Sitmiii (uum quctititc quarc 
cum $0 Johannes pnmo Die Decembris anna 
]Seg H)om) Ifiegi^ nunc (eptimo apun Chidding'^ 
fione in CoiiD jpttcf poQeffionaf fuiftet oe 2 3n# 
cetultjB (erict^, 0ngUce two Silk Waftcoats afr 
balen(f qtuintg Itbraif 9 ouobus equis ^ii quinQ^ 
lib^aif ttt De torn 9 catalliy (uis ;ppc^, (fo 
fie? tnte poffelTtona! eicitteid bona 9 catalla Jloicl 
fjccra manad 9 potTeffionent (uas; cafualtf sDiotc 9 
amifit que quinem bona 9 catalla poiiea (tttl feib 
9 anno tup^aS aputi Chiddingllone ^ aowatttti^ 
9 poffefltonem i^u» Willielmi $ intientionem 
Bebenerunt $fi tamen Willielmus fcienie; bona 9 
catalla $0 Johannis Q^ at fipCum Johannem oe 
jure fpettare 9 perctnere (en ntac|)tnans; 9 ftatu 
nulenl tntenoeniBi euniiem Johannem W bonis 9^ 
eatalliiBi $fi calli&e 9 (uboole bectpete 9 befcannate 
bona 9 catalla pK licet (epinis tequiOl eibetn 
Johanni non bclibecabtt (eo bona 9 catalla f d 
poitea (cilf p^imo bie Jatinarii anno IKegni Bitt/ 
Domini Vtestsi nunc (eptimo (up}abicto apuo 
Chiddingftone ^i itt tt(am (unm ^i conbecttt 
9 bi(po(uit ab nampnum ipfiust Johannis Wtem 
3Lib}arum 9 inbe p)obuci| (ectan;, 9^ Lut. 1537* 
Allen verfuft Harris* 
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Hefereoces to all the Precedents of Declara- 
tions in Trover that are extant in the Book^ 
of Entries,. 

DE Bonis & CataUis. Wilk. zSf . 
Simile per AiiorrC fer privilege ^ Br. 428! 
De Bove. Co. Entr. % 8> 40. 
J)e 100 careBat* ligni & /^ofagist Co. Entr. 41. 
J)e Bladis ingarbis feperat. pro decimis. Moo. 

488* 
De annuh aureo cuf^ lapide pretiofo in eodem. Ub« 

28?. 
De accipitre reclamato cum tintinahlu, Pycif 

506. Ub. 239. Her. 104, 245. 
De obl^ St ami Mercatorii. Ub. 25;. 
^er* futt pojfejf, de bonis qua amifitjd^ qua deven' 

ad manus def per Trover qui ea vendidit. Ra« 

Entn ;. Dyer 121. Her. 149. ^yi. 
Tro exeg de averiis amijjis & converfis in vita tefior 

toris* Her. 122. 
Tro exec de bonis de quibus tefiator obiit pojfejf. & 

fua poft ejus mortem devener ad manus def. 
ler. 24^ . 

Wro admin de bonis amijjis & converjts in vita in* 

tejlat\ I Br. if 7. 
Df bonis & averiis amijjis per intefiat* & qua pojt 

ejus mortem devener ad manus def. Co. Entr^ 

38. 

De bonis amijjis per intefiat. & invent, pofi ad^ 

minijhat^ commijfam. Her. 87. 
Simile de averiis & cataUis. Her. 122. 
De bonis. Vid. 26f . CI. AiT. 220. 
Simile in Cur ipferiorf. i Bro. 558. 
De bonis & eataUis. Win. Entr. 3 1. Mo. Intr^ 

I). 2 Yen. 6%. Re. dec 424. 

Simile verfus 2 ubi un eeru waviat' exifiif. BrO* 

y 9de mec* 44. 
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Simile per Attorn^ for divers Goods, • Houihold- 
ftufft and other Parcicolars. Bro^ V^ me. 

'De.€(juo. Vid. 8. 

De SpaJone* Vid. 266, CI. Aff. 2; 2. 
Z?e /'Wf. Win. Entr. 61 Simih Tre, Tro. 137.^ 
De 2 i(?^x. Wia. Entr. 32. 
De 'c/tftfCia in Cur Inferior. Tre. Tro. 1^5. 
De poctdo argent eo. Tho. 32. 5/«ri/e Tre. Tr6* 

142. 
De falino argenUo per Attorn^ per Trivileg\ Ra. 
Entr. 24^ 
^ De amphora argentea, CI. Aff. 233. Simile Je 

ijmbufdam pedis c^ annulis ami. Re. Dec. 

421. Simile pro adamante. Id. 422* 
De accipitre reclamata cum tintinnabults, Tho.:} ^ • 
De Panno laneo. Ra. Entr. 69. CI. Aff. 232. 
De Brafilico ligno citpf in partihm Hifpania. Ra. 

Entr. 4^1. 
De nave (^goms- Br. R. 69. \ . 

De Bipenne. Vid. 164. 
De fcripto ohMgatorio 'ver. Attorn. 1 Bro. g f ^. 

5i«n/p Tre. Tro. 1 42. 
Simile pro Infante per Guardian^. Bro. met 1 9. 
De hiUa obligator^ quam def. fee quer\ 1 Broi. 

De Baga eorii & pecnniis numerates in eademu 

" I Bro. 3y6. Simile Tre. Tro. 141. 

De quinquagint ponderis lani. I Bro. Jf 8. 

D« pccuniis numeratia. Re. dec 423;. 

De pecuniis numeratis qy'as def deceptiofe ac^siifivit 

extra manus uxoris quer^ ad ch^rtas fiSas. Vid. 
^26f. ... 

Per adminift* fur denkrs pirde per k intefiat . 

2 Saun. i;7. < . . * 

Pro exec* </e a*veriit amijjis & converts in vita tejta^ 

toris^. Vid. 264. Tho* iu Ra. Entr. 4^2. : 

Simile 



,5im/( ferexec* del. exec de bonis, ka. Encr. y f o. 
Fr^ ex«c' dc bonis atniffisy in vita tefiatorisy & qua 

foft ejus mortem deven admanus def. Ra. £ncr. 

447. Mo. Intr. 16. Simile fro viro & uxore 

E^ec\ Mo. Intr. i6. 
For Money loft by the Wife at a Game of 

Cards, call'd Noddy, Tre. Tro. 143. 
jSimile by Baron and Feme Executors. Lev. 

Eotr. 32. 
Where the Gobds ciame to the Defendant's 

Hands in Tefta tor's Life- time. Tre. Tro, 

Tro exec de bonis de tfuibus tefiator obiit poffejf. & 

qua pofi mortem ejus denjener ad manus def. Ra* 

Entr. 80. Mo, Intr if. Simile Tre. Tro. 

I4f» If 2. Simile By - adminijlrat' in Br. R. 

Id. If 2. 
Tro adminiji^ de bonis amijps fer intefiaf <^ invent* 

fofi adminifiratiofi commijfam. Tho. !J2. 
Simile defcripto ohligatorto amiffo per intefiat. in 

vitafua & po/l ejus mortem dtven ad manus 

def. Vid. 265. 
Simile de un Corflet, Pike, Sword, Belt, &c. 

Ibid. 
De monei Flandri4i nmijfa ver. 2 quorum unuspoji 

convtrfion & exhibition billa obiit. Ra. Entr. 

44V 
Tro admin de bonis ^ averiis inteflaf amijjis pofi 

adminiftrat' commijfam & qui devener^ ad ma^ 

nus dif. per Trover qui convertit. Mo- Intr. 17, 

18. Simile Tre. Tro. 148. 
^er ut fertnem comitis fuit poffejf., de bonis quJe 

amifit & q$ue deven ad manus def per Trover qui 

eavendidity & aperment quod ratione indi pif- 

diditfervitium: Mo. Intr. 14. 
Pro Rege Hifpan* de ligno Brajilico amijf. Ra. 

Entr. 4fi. 

. K4 fra 
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Pro 411^^^ ^^ Contmifjion iecoBurti de bonis e^ 
catauis. 2 Ven. 6\. i;6. Dtmumr inde. 66* 
Simile 2 Mo. Intr. 8i. 

Trover by a farviving Merchant. Levi.EMtr. 

19. 

J I.J ■ I M ■ . !■ I , I ■ ^ , ^ I M 

CHAR V- 

Of the Pleadingf in Anions ^ Ttovck. 

TIJere*$ no one Point of Law m which 
there is fuch Variety of Opinions and Re- 
(plutions as there is concerning the Pleadings in 
Trover and Converfion : Some of our later Au- 
thorities condemning all Pleas almoft, except 
the General IlTue^ as amounting to no more^ 
Cho' it appears by a Multitude of Cafes^ that 
many other Pleas have been allowed. We, ac- 
cording to ourMethod,(hall ofier to theReadet's 
View all that occurs cither in the Report-Books, 
or Books of Entries, leaving him to judge for 
himfelf, what Cafes are Law, what not ; for 
it would feem arrogant for a private Judgment 
to condemn io many Authorities as may be 
produced on either Side. 

. In an AcStion of Trover and Converion,- 
Plea, the the Plaintiff declares for taking 600 Load of 
Ko? O^^- The Defendant pleads. That the Plain- 
thing w{/? tiff never had any Thing in the faid 600 Load 
^K? of Oar, nifi conjunBim & fro ipdivifi^ with 

^y//0. two others j and To concludes in Abatement. 

The 
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The Plaintiff replies, That jF. S. was feifecl 
in Fee of a Clofe^ in which this Oar was 
digged ; and being feifed^ he died ; after whofe 
Death the faid Clofe defcepded to ji. and £• 
his two Daughters and Co-heirs ; and that 
the Plaintiff married one of them, and the 
other was alfb married ; and fo the Plaintiff 
and the other Husband, and their Wives^ 
were feifed in Right of their faid Wives, of 
this Clofe. That afterwards) and before the 
A<%ion brought^ 2000 lx)ad of Lead-Oar was 
digged out of the faid Clofe, and ^id there 
in Heaps ; and then a Partition was made by 
Deed, of the faid Clofe and the Oar, and 
Tooo Lead was allotted to one Sifler, and her 
Husband, and the other 1000 Load was al« 
lotted to the Plaintiff, fer quoi he became /5- 
lus Toffeffimat, of the faid 1000 Load in oe« 
veralcy; and being fo poffeffed, the Defen- 
dant found 600 Load, Parcel of the faid 1000 
I^ad, and converted it j ahhue hoc that the 
Plaintiff had any Thing after the Partition 
Cmjim&im with any other Perfbn* The De^ 
fendant rejoinf, that at the Time of the Con- 
verfion the Plaintiff had nothing but Conjun* 
£fi»i with the other, as before* 

And the Plain tift demurred ; i. for that the 
Defendant ought to have traverfed the Partir 
tion ; for tho' the Poffeffion was Joint, the 
Partition had made it Several, by which the 
joint Poffeffion was confeffed and avoided j 
and therefore the Traverfe jgood, like the Rule 
laid down in my Lord Hofart, 104^ in Pigty 
and Fttzherhrfs Cafe, Trcfpafs, tali die, the 
Defendant confeffeth it, but pleads a Releafe 
of all AftionSi and traverfeth all Trefpaffes 
aften 

».Th« 
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2, The Rejoinder is a Departure from the 
Plea, which is, That the Plaintiff never ha4 
any thing but jointly with others ; and the 
Rejoinder is^ That at the Time of the Con- 
verfion, he was jointly poffeffcd, which 15 9 
manifeft Difference in Point of Time^ and 
fuch as will make a Departure. 3} H. 14. 
Bro. Departure, xS. ij. 

It was argued by Serjeant Hopkins, for the 
Defendant, That the^ Replication was not 
good i for the Plaintiff therein alledged a Par- 
tition by Deed, and doth not fay, i5ic inC$i^ 
riaprol^u and in all Cafes where a Man pleads 
a Deed, by which he makes himfelf either 
l?arty or Pnvy, he mufl produce it in Court ; 
as where the Defendant juftifies in Trefpafs^ 
that before the Plaintiff had any thing, one 
Purfrej was feifed in Fee of the Place, &e. 
and by Indenture, &e, demifed it to Corbety 
excepting the Wood, &c* bahendum, for the 
Lifeof ^«»e, and covcttstnttd , qu$d Mcitam fa^ 
ret for the faid Corbet to take Houie-*boot, cTt. 
That he* affigned his Intereft to jinne, and that 
the Defendant, as her Servant, took the Trees j 
and upon Demurrer^ the Plea was held naughty 
becaufe (tho' a Servant) having juftified by 
force 4>i a Covenant^ he did not fhev^^ the In- 
denttire. 2: Cre. 29 1 . Purfrey vtr. Grimes. 6 Rep. 
Bellamy^ Cafe. ... 

If a Thing will pafs without a Deed^ yet 
if the Party pleads a Deed^ and makes a Title 
thereby^ h^ mull, coi]ne with a profert bic in Qi- 
fia* ■ - , 
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As to this Obje&io09 That there was a Ocn 
parture, he argued to the contrary : For the! 
Defendant in his Rejoinder inlifts only on 
that which was moft material j and the Plain- 
tiff in his Replication, had given him Occafion 
thus to rejoin; and tho' he had left out foipe 
of the Time mentioned in the Bar, yet thkt 
would not hurt the Pleadings, becaufe a fair 
lifue was tendred j for if at the Time of the 
Converlion he was jointly feifed, he could not 
be intitled to the Adion alone. 

And afterwards, in Trinhy-Ttrtn following^ 
the Chief Juftice delivered the Opinion of the 
Court, That the Plea was good in Bar, tho' 
pleaded in Abatement ; and the Defendant 
hath £le6tion to plead either in Bar or in A- ■ 
bfttement. The Nature of a Plea in Abate- 
ment, is to intitle the Plaintiff to a better 
Writ ; but here the Defendant Ihews that the 
Plaintiff hath no Caufe of Adion, and fo it 
(hall be^taken to be in Bar : And it hath been 
exprefly refolved. That where the Piea is in 
Abatement, if it be of Neceffity, that the De- 
fendant muft difclo(e Matter of Bar, he fhall 
have his EleAion to late it either by way of 
Bar or Abatement. 2 RolL R^p. 64. Salbil ^. 
Shilton, 

So where Wafte was broijght in the Tenet ^. 
the Tenant pleads a Surrender to the Leffor , 
and demands Judgment, If be ihould.be dif- 
charged in the 7^et, becaufe it Ihould have 
been in the Tmuit j and this was held, a good 
Plea. 10 H. 7. I T. wheraupan Judgment was 
given for the Defendant j the Chief Juftice at 
firft doubting about the Departure, and ad- 
vifed the Plaimiif to waive his £)emurrer, and 

take 



take liTue, upon Payment of Cods. 2 Mod. 

6 J. Stuhbins ver. Bsrd f^ al. 

nn in A. ^ Trover, after Imparlance^ the Defendant 
batemcoti pleaded. That the Plaintiff (wich two others) 
A^on dc ^^0*^8*^^ Trover for the fame Goods before j 



pending, * which k&xQti is (lill depending ; and demand- 

v.theDe- 

^^SdTs. the"PlaintifF replied, That the other two 



V. the Dc. ed judgment of the Writ^ 



died before the Adion was brought, and fo 
that Writ abated ; to which it was demurred, 
and Judgment quoi refoondeat oufier ; for in all 
Aftions, where one Plaintiff dies the Writ a- 
bates f fave in an Adion brought by two Exe?f 
cutors). And Hale faid, fo it fnould in a ^are 
Imfeiit J but that it i$ revivable by Journeys 
Jiecountu 

IFjlie raid. That the Pleading, that the 
two died before the Adion brought was 
double. HaUy No ; for he mufl: fiiew both 
were dead, to enable him to bring this Adioq 
alone. Twifden, How comes this Plea in A^ 
batement after an Imparlance ? 

Hdle^ Tho' after an Imparlance the Defen- 
dant cannot plead a Mifnofmer, or the like, 
or Antient Demefne ; becaufe he admits, he 
ought to anfwer the Writ ; yet fuch a Plea in 
Abatement as this, he may ; but that comes 
not in C^ueftion ; becauie the Plaintiff re- 
plied to it, and did not demur. 

!^rTd?af* ^" ^^ Adion of Trover and Converfion for 

on?how w three Cart-loads of Oats, Barley and Peafe, 

bcpiwM the Defendant pleaded a Special Plea to this 

jSd. EfFed ; That the Land where the Trover was 

fuppofed to be is five Acres of Land lyin] 

in B. in the County-Palatine of Cbeffer^ an( 

that he holds the Land for Term of Years ; 

and 



And by Vercue thereof did fow and tBk€ die 
Com thereupon growings and traverfeth the 
Converfion out of the County-Palatine ; and 
avers. That there are Courts of Juftice held 
within the County-Palatine^ fo that Juftice 
may there be had ; and fays, that he ought 
to be fued within the County-Palatine, ah<f 
not elfewhere ; and therefore demands Judg- 
ment if he ought to be fued in this Court. To 
this Plea the Plaintiff demurred, and Chewed 
for Caufe, That the Adion being of a Tran- 
sitory Matter, it may be tried out of the Coun- 
ty-Palatine, as well as within, altho* if it 
were for a local Matter, it would be other- 
wife ^ and the Party here hath pleaded Not 
Guilty, which may be tried any where. Coke*s 
infiiu 282. In fome Cafes an Obligation 
bearing Date at Che fiery may be fued in an- 
other Place. 19 E. 5 Fitz,. Gar. 29. 4f Ed. 
3 Fitz. Vifney yo. 9 Car. C. B. RicbarJfin and 
Mear\ a Battery in Chefter triable out of it* 
II H. /^,f. 40. Crompton yurifdiBion of Court u 
/• zi;.Tranfitory Things emergent in the 
County-Palatine of Chefter^ may be tried elfe- 
where. 4y E.^.fiij. And it was prayed 
the Defendant might plead over. Serjeant 
Gfyfty on the other Side, held. That this Plea 
IS a good Plea to the lurifdiAion of the Courts 
Here are many Matters of Fad confeiled j 
and the Matter in Law is. Whether the Title 
of the Land within Chefier (hall be tried out of 
thatJurifdicSlion ? In 31 Ed.i. in the Exchequer 
it is clear they have Conufance of Pleas. RoUcy 
Chief Juftice, to that anfwered. But it is not 
that they (hall not be reinoved thence^ Ser- 
jeant Glyn proceeded, and faid, That alfo up^ 

4. 01* 
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on Reference to four Judges, by Queen Eli- 
x,abttby it was certified, That all A<5tions, Real 
and PerfonaJ, arifing in Cbefier^ are triable 
there, and not elfe where. 22 E. 4 Fitz,. Ju- 
rifd. 61. 21 H. 7./. 2}. I H. 7. 26. 10 H. 5, 
14. 2 H. 4. /. 2y. As to the ObjeAion, that 
this is a clear perfonal AdKon, and therefore 
Tranfitory. ift, I deny the Authority of 
Coke in his fourth InfiitnUs^ cited on the other 
Side. Next the A<Skion here by the Pleading 
of it is made Real ; and then tho' Cokes Opi- 
nion fhouid be Law, it comes not home in 
our Cafe ; and a tranfitory Aftion may be 
made Real by the Pleadings of it. 27 H. 6.f. i. 
mU. 28 Elix^ Banc, fiijy. Hill 2 Car. in Bellamy 
and Bolthorfs Cafe, in this Court. 6 Rtf. 14. 
A Thing is triable there where the beft Con- 
nufance of it may be had 6 H. 7. 2dly, The 
Averment of the Party here is. That all Ac- 
tions Perfonal and Real within Chefier^ are 
triable there ; and this being Matter of Fad, 
is confeffed by the Demurrer. 9 H. 7. Porter 
and T^ichallsy in the Exchequer, 10 Car, and it 
Would be a great Inconvenience to try the 
Title of Lands lying within Cbefier^ out of it ; 
for fo all Canfes Rea! may as well be tried irt 
Foreign Countries, even thro' all t^glam^ 
which' may be v^ery mifchievoos. Rotte^ Chief 
Juftice, If we can avoid it, it is not good to 
try C^ufes in Foreign Countries ; but here 
you Hgtve by your Demurrer confeffed, that 
all Caufes Real and Perfonal (baH' be tsied 
there ; and what fay you to that? 2dly^ It 
is to be confidered, whether your Traverfe be 
hot repugnant to your Plea; for you have 
*wived the Plea to the /urifdit5lioa of the 

Courts 
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Court, and put your- felf upon aniflbeby the 
Traverfe, which you ought not to have done ; 
but you ought to have relied upon your Plea^^ 
to the JurildiAion of the Court j rof,:as the 
Traverfe is taken, until a Trial be^ had in the 
Caufe, we cannot tell whether the Trover 
and Converfion be within the CountyTPalatine, 
or out of it ; and this is ^ Matter pf Subffance,, 
and triable, and therefore it would ' be hard co 
maintain your Plea. At another pay the 
Cafe was argued again j and firft by Twifie» 
for the Plaintiff, and he took three Things 
into Confideration; ift. Whether the Plea 
were a meer Plea to the JurifdiAion ? idly. 
Whether it be made good by the Demurrer? 
jdly. Whether the Traverfe have nor fpoilecl 
the Plea ? ift. He held the Plea was not good, 
becaufe the Adion is meerly Tranfitory, and 
may be laid in any Place, z Mar. Br. Traverfe^ 
288. Co- Liufn 202. and the Defendant cannot 
plead. That the Caufeof Adion lies in 2^ 
other Place, than where the Plaintiff lays it; 
Cdkts JurifMHion of Courts^ is full Authority in 
Point, whatever is objeAed againft it. ;o H. 
6.f. 6. I admit of the Jurifdidion, of tho 
Court- Palatine ; but yet it muft not entrench 
apon the Common Law ; and I admit aH the 
Books cited, but they are of other Loc^l Mat- 
ters, or of Things tranfitory, which is fixed 
in Cbefier by the Pleading of themi And Dyer 
til. comes not to our Cafe, nor croffes the 
Cafe of 10 Car. 3 Rep. RiJgiva/s Cafe ; and 
here it ftiall not be intended that the Jury 
may there have beft Conufance of the Matter 
where the Adion is laid, and not elfewherey 
altho* the Adion do favour of the Land, For 

the 
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the fecond Matter the Demurrer makes no£ 
the Ple& good ; for the Law fays^ it is noc 
good^ and the Parties cannot alter the Law. 
Burton^Czk. $ Ref.f ^9. f H^ 7, i. ;dly^ 
The Traverfe makes not the Plea good ; for 
the Travrefe is waived, and he relies upon 
another Matter, f C^. Rot. 817. Burton and 
Comity the Traverfe taken, took away the 
Juftincation before pleaded^ fo it doth here ^ 
and the Traverfe here is not good, becaufe ic 
is a tranfitory Matter. Where one juftifies a 
thing done it ought to be confelTed^ that he 
did it • fo if he Traverfe that he hath not done 
a thing here, it implies it is done fbmewhere 
elfe. Latchy For the Defendant made this 
Queftion, Whether upon the Matter^ a$ it is 
here pleaded, the Juri(3i<5Kon of this Court 
be taken away ? And he held it is. It is the 
Honour of this Court to maintain the Jurif^ 
dicSion of all other Courts, and therefore I 
hope it is not misbefeeming me to put it in 
"Mind of this Honour that belongs to it ^ I 
believe that according to the Antient Law of 
the Land^ A<5^ions ought not to be laid elfe^ 
where than where the Matter that caufed 
them did arife, altho' that now by Cuftom ie 
is otherwife. Altho' the Plaintiff may fix a 
tranfitory Adion where he pleafeth in ordi- 
nary Matters, yet he cannot do it whefe the 
Matter.arifeth within a Special Jurifdi<5Hon, as 
the Cafe here is. It is not a good Allegation 
that binds up the Jurifdidion of this Court, 
except where it appears that the Allegation is 
true ; and the Allegation here will ftand with 
Law, it being in the Cafe of a County-Pa* 
Ittine, which hath fuch a Jurifdidion inci* 

dene 
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dent to it J and this Court ex Officio^ ought to 
take Notice of the Jurifdidioii of the County- 
Palatine, and that they have Authority to hold 
Pleas. 4y EJ. ;•/• lo. yo Ed. :^.pl lo. lo M. 
6, 16. The Averment is. That the Party re- 
mains within the • JurifdiAion of Chefier, that 
there may be intended to be a Failer of Ju- 
ftice, by the Party's going out of the Jurit 
diiftion where the Offence was done. 44 & 
4f Eliz. Crifp & Verol. Neither is the Plea by 
tlie Traverle become fo vitious as to retain 
the Jurifdidion of this Court thereby j ffor 
the County-Palatine cannot give up their 
Jurifdidion to this Courts as Antient- Demefne- 
Courts^ and other Courts may^ by mifplead* 
ing of the Parties ; for their Pleading is co^ 
ram nm Judice. 10 H. 6. 13. C.^H^y^ li. 
49 £• ;./. 7. 22 Ei 4. 2;. 51 H. 6. II. Nor 
doth the Traverfe here waive all the precedent 
Matter, but Hand with it, altho' it be made 
narrower by it i but nothing; is here waived. 
Dyer 16$. Here is an Iflue in Subftancej^ 
which is good, altho* not in the Letter, ana 
the firaightening of it fhall not hurt j and the 
Court is neither inveigled, nor the Party 
wrong'd by it. Dyer 369. Holf. 119. This 
Traverfe binds not the other Party to join If- 
fue upon it J but there may be a Traverfe 
upon a Traverfe, and he may plead another 
Plea. Hob. 18. Newman^ Cafe. Rolk, Chief 
Juftice, in your Prefcriptioft, you have aver- 
red that he was an Inhabitant ; but you have 
not averred, that they ought to hold Pleat of 
tranfitory Matters, if the Party inhabit out 
of the Jurifdidion j and here the Party ought 
**-*• fummoned 5 and if he dwell out of the 
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Jurifdidion^ what Remedy can be had a- 
gainft him then ? For how can he be fummon' 
ed ? And we cannot )udge of the Jurifdidion ; 
but by your Pleading, and by your Traverfe, 
you have tripped up your, own Heels. The 
Reafons why tranfitory Aftions may be laid 
in any County is, becaufe that otherwife Ju- 
ftice might fail ; for the Party may do a FaA 
in one County, and then remove to another j 
(6 here the Party may do Wrong within the 
County- Palatine, and then go out Of it to a- 
void Juftice. Another Day ffyUe argued for^ 
the Plaintiff, and Shaftoe for the Defendant 
tVylde held. That the Plea was ill, ift. In the 
Inducement. 2dly^ It is ill in the Subftance 
of it* ;dly. The Traverfe is not good. The 
Inducement is ill, becaefe it does not confels 
a Converiion ; but here is a General Iffue on- 
ly pleaded. 9 £. 4. f • 12 £. 4. 12. It is ill 
in the Subilance, becaufe the Ufage pleaded 
is againft Law, and will caufe a Failer of Ju- 
fticey which ought not to be ; for the Lav 
leaves no Perion wronged without a Reme* 
dy. 19 B. 1. 29. IJJte. JmifdiB. 5:0 E. ;. fl. r(i. 
44 & 4f E/i&. Criff. and V&oVs Cafe, 1 R. 3.4. 
Harid and TajtmsCzSty 24 Car. 48. ^rln^. 
4. Co. JurifdiB. 2i!j. i; £. 4. 2f. Next the 
Traverfe hath waived all the Matter pleaded 
before ; and becaufe the Plea wa^ good before^ 
there was no Neceffity to take it, 20 £. 4. ^U 
And the Travei^le is alfo to ftraighe^ for it 
hath tied up the Matter to Wdtingtmy and ib 
he prayed z Refpomkas oufiir. ^ Syfto^ on the 
other Side, held the Plea good, and argued 
very much to (hew the Jurifdidion or the 
Gpunty.Palatine J and CMd Cokeys jHrifdiSHcn, 

/.219. 
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/. 219. 22 E.4. 24. p^r Callow^ If 6. Hi//. 8 H. 
7. Rat* 228. and he laid the Plea is good, tho* 
it be not confined tO the Inhabitants within 
Cbefier^ for there was no neceffity to plead chus ; 
and it had been enough to have pleaded gene- 
rally, becaufe this Court takesNocice of theju- 
riflicftion of Chefier. 1 1 Rich. 2. Fitz,. br. And the 
Pleading hath always been in this Manner, as 
may appear by the Books of Entries, i E. 4./. 
1 1. And this Cuftom by Conftrudion of Law, is 
neceffarily to extend to the Inhabitants within 
the /urifdidion. 21 H. 7. 40. Dyer 46, Rafim 
128, 129. The Privilege of C;&^/er follows the 
Perfons of the Inhabitants; and fo there can 
be no Failer of Juftice, as^isobjeded. And 
for the Traverfe, tho' it be ill, it ftiall do no 
hurt in this Cafe to take away the Cuftom j 
for upon the intire Record, it doth appear 
that the Adion lies within the Jurifdidion, 
and if Judgment be given here, it^is coram non 
Judice J and io the Traverfe is not material* 
9 HnJ. X2. ;7 H. 6. f, 26. Coke's Mag- Chart a. 
cap. 247. Mag, Char, f, 241. Wefim. 16. 5f. 
BraS:. 260. Hill. 7. Car. Dymock's Cafe in this 
Court. Nicholas^ Juftice, anfwered, The Ju- 
flices of this Court are not bound to take No- 
tice of the Cuftom of Chefttr otherwife than 
is alledged. Rolky Chief Juftice, The Matter 
is, whether we can take hold of your Cafe 
otherwife than you have pleaded, and your 
Plea is naught, and the Party may demurr up^ 
on it ; for it appears not whether the Cuftom 
extends to WeHinpon^ where the Trover was, 
^»^caufe it appears not whether Wellington lies in 
; County-Palatine of Chefier^ or no ; and the 
Plea cannot be good in Part, and ill in other 

L 2 Part, 
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pare, as is fuppofed. Jermany Juftice^ The 
Declaration here is good, and if the Pica be 
not good in anfwer to it, then it is ill. Ui-' 
cbobsy Juftice, The Plea is contrary to Law 
and Rearfon, and Common Senfe j and there 
ought not to be a Failer of Juftice. jlsk of the 
fame Mind. Rc//e, Chief Juftice, We muft 
take all the Matter as is pleaded, and if the 
Plea be ill the other Party fhall not be faid to 
confefs any thing j and here you have pleaded 
a Plea in Bar, viz,. Not Guilty ; and you have 
alfo pleaded to the Jurifdidion of this Court, 
which cannot be; and we are not to examine 
the Jurifdidion but the Pleading; therefore 
fhew Caufe Monday next, why you fhould 
not plead in Chiet Style 5*; i. Rogers and 
Done. 

To an Adion of Trover for divers Loads of 
Corn, the Defendant pleaded and intitled him- 
wHn fps- felf unto thgni as Tithes fevered ; and becaufe 
ciaipica is the Plea amounts but to a Not Guilty,the Plain- 
Trover" f iff demurred, and (hewed for Caufe, That the 
what nor. Plea was not therefore good. Henden^ Serjeant, 
^^ «]!!fJ^ would have maintained this Plea, becaufe it 

the gene- _ , ir^ixv *-«• 

rai iiiuc concerns Matter in the Realty, (mz,.) Tithes> 
beaded ^^ and Title is pleaded, as it were a Confeffion 
'^ " ^ ' of the Pofleffion in the Plaintiff, and as a ge- 
neral Bar in Adion of Trefpafs, and colour 
given ; fed non allocatur j for this AiSfcion com- 
prehencfe Title in it ; and a Plea which a* 
mounts but to a General Iffue, is not allow- 
able, it being fpecially fliewn for Caufe of 
Demurrer ; whereupon without Argument k 
was adjudged for the Plaintiff. 5 Cro. 1J7. 
Lynnetv, IVood^ 



In an Adion upon the Cafe upon Trover and ^^^^ ^^^^ 
Converfion of Good$. The Defendant juftifies to chc Ge- 
the taking of them Damage- feafantjtf^j^^ei&or he n<^rai iQuc. 
converted them aUter vel alio modo ; and it was ' 
thereupon demurr^ed in Law. For the Traverfe 
Is not good, beeaufe he confefles not any Con- 
verfion ; the Plea alfo amounts to a Non Culf. 
Wherefore without Argument it was adjudged 
for the Plaintiff, i Cro, 4; y. Dee v. Bacon. 

In Trover and Converfion, fuppofing the Hm cuif. 
Defendant fold the Thing for which the Ac- "[tfl-J^in' 
Cionis brought, Non ^endUit is no Plea, but the Trover.* 
Defendant ought to plead Nb;«C«/p Nqw Benl. 
41. Lord Mounteagle V. the Cbuntefs of JVor- 
cefier* S. C.Dyer 12 r. 5. C. i ^nd. 20. 

In Trover for a Horfe, the Defendant plead- 
ed that he took the Horfe to keep at Livery^ 
and that the Horfe died ; but the Plea was 
held naught, becaule it amounted to no more 
than the General Iffqe. i Roll. Rep. 22. TVbip- 
aier v. Collett. 

In Trover the Plaintiff fuppofed that he was ^^^^ pj^ 
polfeired of divers Loads of Corn and Hay^ in Trover 
at H. in the Codnty df M. and that they came 8J|o^» ^^nd 
to the Hands of the Defendant by Trover, and oclenda^c 
he converted them to his own Ufe. The De- plead the 
fendant pleaded, That before the Trover he f^^^"'** *^- 
was feifed of certain Land in Burton in the 
County of Stafford^ in Fee, and the Corn and 
Hay was growing upon the Land, and he cut 
them as his proper Goods, and was poflTefled 
till heloft them ; and they came to the Hands 
of the Plaintiff by Trover, and he loft them 
again, and they came to the Hands of the De- 
fendant, and he converted, as it was lawful 
him to do. ' And upon this the Plaintiff 

ijurrpd in Law j for the Plea amounts but 

L 2 tq 
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to the general IflTue.; and this Caufe was fliewn 
for Demurrer. Egerton moved. That the Pica 
amounts to the general Iffue, for it is no more 
than That they were his proper Goods, and 
then he ought to plead Non Culf. and if it be a 
Plea, he ought to traverfe without that they* 
were the Goods of the Plaintiff; for the Plain- 
tiff declared, That they w,ere his proper Goods, 
and he ought to anfwer it. zy. E, ;. 9- 22 E* 
3.18.' 50 Jff. 22. II H. 4. 78. Atktnfon con- 
tra. Altho' this Plea be but a general Iffue, yet 
he fhould not have demurred, but ought to 
have moved the Court C9 H. 6. 11. 19 H. 6. 
2i.)th3t he fhould plead another Plea, or a 
N/7 dich be entred ; for Demurrer being joined 
upon it, this is confefTed, and then it is not to 
be adjudged for the Defendant. But the 
Court held. That inafmuch as this is the fpe- 
cial Caufe fhewn upon the Demurrer, it is 
good, and then fhall be judged for the Plain- 
tiff ^ and afterwards the Plaintiff had Judg- 
ment. I Cro, 146. Warde 'V. Blunt. 
What Pica In Trover of fix Oxen inJL^ndon^ and there 
^°^enc!^ converted, &c. The Defendant faid he feized 
rai imie/ them in the Manor of D. in Ejjex^ as Goods 
waived there, and fo juflifieth, ahfque.hcc that 
he was guilty in London: Andfer Cur. it was 
ho Plea ; for it amounts but to the general It 
fue, containing no Matter local, to make 
the Place material, i Cr^). 174. Bullock verjus 
Smith, 
vcrfion In Trover of an Horfe, and felling him, 

piaybe and converting the Money to his own Ufo^ 
travcrfcd, -phe Defendant confcffeth. That is was the 
' / Plaintiff's Horfe, and that one jF. Courtnal 
found and delivered him to the Defendant to 
reftore upon Rcqueft: Wl-^ereupon he rede- 
livered 
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lirered him to the faid J. C. before the AAion 
brought, ahfque hoc that he fold and convert- 
ed him to his own proper Ufc. And it was 
thereupon demurred j becaufe he ought to have 
pleaded the general Iffue, and he could not 
traverfe the Converfion. But all the Court 
held, altho' it was doubted in the Books 27 ft 
8, 2. 3? H. 8. 4 Ed. 6. Bro. jiSion fur le 
Cafe, ^nd Dyer It. Yet forafmuch as in this 
Adion the Subftance is the Converfion, and 
without it the AAion cannot be founded, 
yet it well might be traverfed. But in 
Regard he hath here traverfed the Converfion 
of the Money to his own Ufe, which is not 
materialy alledged in the Declaration, but 
is fuperfluous, and by his Traverfe hath made 
it Part of the Iffue ; the Traverfe therefore 
is ill in that Point ; and the Demurrer being 
upon the Traverfe, it was adjudged for the 
Plaintiff, i Cro. y ^4. Kynnerjfy verfus Bar-- 
nard. 

In an Adion upon the C^fe, the PlaintiiF Traverfe of 
declared upon certain Corn, which came to ^^^. ^°""- 
the Hands of the Defendant, and that he con- ca/juftifil 
verted it ; and fiippofed the coming to be to ca"on is 
his Hands in London. The Defendant faid, ^^^ 
that he was feized of certain Lands in R» in 
Berks ; and that the Plaintiff did thereof him 
diiTeife, and fowed the Lands ; and before 
Severance he himfelf re-entred, and took a- 
way the Corn, as was lawful for him to do ; 
abfque hoc that any Corn came to his Hands 
in London; and by the Opinion of the wholQ 
Court, the Traverfe wais holden to be gpod^ 
4 Leon. 26^. 

L 4 came . 
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pf^^wtth- "^^ ^^ A<aion upon the Cafe on Troyer of 
outVSn- ?oo Sheep, thefirftof December ^%6Eliz.. The 
feffion of Defendant pleaded. That he was Sheriff of 
\^l\!' the County of Lincoln^ and that J. 5. reco- 
vered againft the Plaintiff, loo /. and there- 
upon had a Fieri Facias to lev}' that Debt • 
which Writ was returnable Craftim Animarum. 
5 f EUx». That this was delivered to him, be- 
ing then Sheriff of the faid County, upon the 
I ft of OBohcTy ; y Eliz,. to be executed ; that he, 
by Force thereof, upon the 204h oiOSober^ 
3f Eliz,. took the faid ;oo Sheep, and fold up- 
on the 22dDay of OStober, anno jf EUx. loo 
and 4 Sheep for 40 /. Parcel of the faid 1 00 L 
and that the other 192 Sheep^ remained in 
his faid Hands fro defeSfu Emptorum. And on 
the faid Day of Crafiin. Anim. he returned 
the faid Writ accordingly, and all this Matter. 
The which is the fame Converfion, abfe^ue hoc 
that he converted aliter vel alio modo; and 
thereupon demurred : And after Argument 
the whole Court held the Plea to be infufBci- 
cnt. Firfl, and principally, Becaufe he doth 
not by Pica confefs any Converfion, and then 
the Traverfe is ill : But he ought upoii this Mat- 

whcn^o'bc ^^^ ^^ ^^^^ pleaded Not Guilty, and have gi* 

pleaded, ven it in Evidence* Secondly^ Becaufe he 

fuppofeth the Trover and Converfion to be 

thefirfl of December y }6 E/i^;. and he juilifies 

the Converfion in OBobery % y Eliz,. So he meets 

not with the Plaintiff in Time, and" therefore 

whtn^t^be ^^ ought to have traverfed it : and the Tra- 

traverfcd. verfe aliter vel alio modo^ fhall niver anfwer to 

MtliZo7J ^^^ '^^^^ ^^^ ^^ ^^^ Manner ot the Conver- 

goes not fion. Thirdly, He makes not any Juftificati- 

totbeTimo qq for 4 of the Sheep^ but that he feized them; 

. ' but 
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but did not fliew what he did with them: 
Wherefore the Plea doth not anfwer all that 
which is comprifed in the Declaration; and 
for that Caufe ill in all. And of that Opinion 
was all the Court, and appointed Judgment; 
to be entred for the Plaintiff j but after caufed 
it to be ftaid for the Equity of the Matter, x 
Bro. 4. Afctie v^ Sanderfon^ 

In Trover and Converfion of«a Ship and 
nine Pieces of the Plaintiff declared^ ^JluVSf 

That I Martii 2t Jac. he was poffefled^ and Limitati. 
the fame Day loft them, which came to the gooj pi^^j 
Defendant's Hands, who 3 OSfob. ; Car. con- w Bar/ 
verted them to his own proper Ufe. The^^^"**^* 
Defendant pleaded the Statute of ai Jac. of 
Limitation of Aftions ; and that the twenti- 
eth of March, 21 yaci caufa aBionis accrevh; lb 
as not only three Years, and moxe, are incur- 
red fince the Parliament, but alfo fix Years 
after the Converfion, before any AAion com- 
menced. Et hoc, &c. The Plaintiff replied. 
That they were poflTefTed of the fame Ship, as 
their proper Goods ; and fo being poflfefled 
before the twentieth of March, 19 Jac. viz. 
1 Martii, 19 Jac. they agreed at London afore- 
faid, in Parochia & PFarda pradi^a, That the 
faid Defendant, as their Servant, fhould tran- 
fport the faid Ship and Goods to T. in Spain^ 
being Parts beyond Seas, and ftiould after- 
wards reftore them unp the Plaintiff upon 
Requeft j whereupon the Defendant taking the 
faid Ship, the faid i Martii yi^ Jac. tranfported 
her to tHe Parts beyond Seas, vix,- to 3" and 
%o Martii, 19 Jac there fold the faid Ship 
^nd Goods to Perfons unknown, and convert- 

* them to his proper \Ji% ^ and that the De- 

^ fendant 
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feiidant, art€r the faid Converfion, remained 

i» partibus tranfhfarinis ufque primum Maii^ i Car^ 
by Rea(bn of which Stay, they could not 
file him per Legem Terra j and that i Maiiy i 
Car. apud London, they required him to redeli- 
ver the faid Ship and Goods, which to do he 
refufed. But the faid Ship and Goods, a4tunc 
& ibidem^ converted and difpofed prout fuperi^ 
us continetur ; £^ hoc, &c. And upon this Re* 
plication, the Defendant demurs. And now 
Henden, Serjeant, moved. That this Action 
of Trover is not within the Statute, but o- 
mitted j for altho' at the firft the Words be, 
Adions of Debt, Detinue, Adions upon Tro- 
ver, Account, d^c. Ihall be brought within the 
Time after limited ; yet in the Perclofe, 
Conftroc- Aftionsyir Trover are not mentioned. But all 
5tamw 0? fhe Court conceived, altho' the Aftions of 
Limitati- Trover are not mentioned in thePerclofe,'yet 
r^^ the Words being, That Adions upon the Cafe 
Ihall be brought within fix Years, ind AcSKons 
for Words within two Years ; in thofe general 
Words, Actions upon the Cafe, the Adion of 
Trover is implied: Wherefore it was not allow'd. 
Secondly, Admitting the Defendant was be^ 
yond Seas for Six Years after the Converfion^ 
and did not return into England ; The Que- 
ftion was, Whether had the Plaintiff not Li- 
berty to bring the A Aion at any Time within 
fix Years after his Return ? For the Pr<nfifo is 
on the Pa»t of the Plaintiff, if he be over the 
Sea at the Time of the Caufe of Adion, 
that he fhall have Time after his Return : And' 
by the fame Equity, it fliall be fo where the 
Defendant is over the Seas and cannot be fued. 
But that Point the Court did not refolVe 
^ Thirdly, 



Thirdly, If this Requeft, and not Delivery af- "^^^^^ 
ter his Return, be not a new Converfion and tif^Rcitt- 
Catife of Adion ; fo that akho'he was barred ^** »5^not» 
before by the Statute- of Limitation, whether veirvJ^?*^ 
he (hall not hereby be reftored to that Adion ? 
And Jones and Wbttlock conceived, That he 
fliouldj and that he may be well intended, 
the Goods came to his Hands again after his 
Sale ; and the Demanding them of him, and 
his Denial and Converfion, is good Caufe of 
Adion. But Cr(?j&e doubted thereof. Fourthly, 
It was argued. That here the Replication was 
a Departure from the Declaration j for by the 
Declaration he fuppofeth a cafual Lofs, and a ^ 
Trover by the Defendant, and that to be 2 1 
Jac. But in the Replication he fuppofeth to ^^ ^^^ 
Reftore ; and then ^ Sale of them the twenti-ontothe 
eth oi March l^ Jac. foit varies in the Time Sj^'j^^^^.^^ 
and Manner how the Defendant had them ; on^lfVua- 
alfo, by his own Confeffion, the Converfion partuic 
was made above fix Years before the A<%ion 
brought. Bur altho' Croke doubted therein, 
yet Jones and Whitkck over-ruled, and gave 
Judgment for the Plaintiff; ahfmte Richard^ 

/iw. Chief Jufticc. 3 Cro.24S'« ^ 33 ?• Sji^ajn 
& af V. Stephens. S, C. B^. Jones 2f 2. 

In Trover the Defendant pleaded a Releafc, ^ _ 
&c. And it was held ;^er Holt, Chief Juftice,|?Ke* 
That in Trcfpafs, if the Defendant pleaded fenrfant ju- 
a Releafe before the Time, he mufl alfo gogjfp^y^^" 
on with an abfijHe hoc, that he is Guilty ad ali- Narr' lUc 
quod tempus pofiea : But if he does not vary the ^**y"ji^g. 
Time, there needs no Traverfe j for fuppofc another 
you alledge the Trefpafs fuch a Day, and ^*yji2^*j|* 
the Defendant juflifies as to that Day,the Plain- on? ^^^^^ 
•iff may ihew another Day, and it is no De- 

4 parture. 
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parture, for the Defendant has occafioned 
this i and there is great Difference between a 
Bond and a Trefpaf s : If the Declaration lays 
the Bond to be dated on one Day, the Replir 
cation cannot fay it was dated on another ; 
but in Trefpafs the Plaintiff may depart ac- 
cording to Occafion ; fed adjoumatur. i Salk. 
222. IVebky V. Ralmer. 
BaiiRient In an Adion upon the Cafe upon a Trover 
^"j '^^^jj and Converfion to his own Ufe, per vendition 
mm qmbufdam bominibus ignotis ; the Defendant 
pleaded. That the Goods were bailed to him, 
to bail to J. S. to whom he had delivered 
them; abfqueboc that he did convert them to 
his own proper Ufe, per venditionem bominibus 
Travcrfc ignotis. It was moved by Egerton, That that 
Matter is not traverfable ; efuod Wraj coi^cejfit j 
for the Converfion to his own Ule, is the 
Caufe and the Ground of the Adion, and 
not the felling the Goods, &c. 2 Leon, i %. 
Plea Bail- In an AAion upon the Cafe, the Plaintiff 
klfep '° declared of Trover, of a Bag of Money, 
till a Fu- and the Converfion of it : The Defendant 
2f * ^?d ' pleaded, That the Bag of Money was deli- 
*^^" • vered to him as a Pawn to keep until A. and fl. 
were agreed which of them fhould have it j 
and pleaded further. That A. and J5. were not 
yet agreed who of them fhould have it ; for 
which Caufe he kept it • abf^ut hoc that he 
converted it to his own Ufe, upon which the 
Plaintiff did demur in Law ; it was moved 
that the Converfipn is never traverfable. If^ray^ 
With a Generally Converfion is^ not traverfable, but 
Tr*v^^^®^ upon fuch fpecial Matter as is here; or if A. 
wfionT* lend Money to B. and JS* delivers a Thing of 
the Value to A. in Pawn ; now the Conv^r- 
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fion is traverfable. See the fame Cafe, 4 £i. *"^ ^"^^ 
6. Br. ABion upon the Cafe, 113. So here Fenner 
agreed with l^ray. 1 Leon. 247. 

An Adion of Trover and Converfion was piea a Gift 
brought of Goods in Ipfv/icb ; The ^^^f^""pLn%- 
dant pleaded, That the Goods came to his anoiher ^^ 
Hands in Dunwkh in the fame County ; and County, 
, that the Plaintiff gave unto him the Goods *'^ ^^^* 
which came unto his Hands in Dunwkh^ abfjue 
hoc that he is guilty of any Trover and Con- 
verfion of Goods in Ipfwicb. And by the Opi- 
nion of this Court3 the fame is a good Man- 
ner of Pleading, by Reafon of the fpecial Ju- 
ftification. Vide 27 H. 6. But when the Jufti- 
iication is General, the Cotmty is not traverf- 
able at this Day. Vide 19 H 6. 6.&7. Godk 
177. Strangden and BarnelVs Cafe. 5. C. 4 Leon. 
106. 

Galliard brought a AAion upon the Cafe a- pica Safe 
;ainft Archer j the Plaintiff declared^ That he ^ Jc ^^ 
limfelf was poffeffed of certain Goods, which ^^^*" ^ 
by Trover came to the Hands of the Defen- 
dant, who had converted them . to his own 
Ufe. The Defendant pleaded. That before 
the Trover fuppofed, one A. was polfeired of 
the fame. Goods as of his proper Goods, and 
fold them to the Defendant ; and that he had 
not any Notice that the faid Goods were the 
Goods of the Plaintiff; upon which the Plain- 
tiff did demur in Law. And by Anderfon the 
Plea is not good ; for the Plaintiff may chufe 
to have his Adion againft the firft Finder^ 
or againft any other, which get the Goods af- 
ter the Sale, Gift, or Trover : And by fome, ^^^^ £ 
the Defendant having the Goods by Sale, firftFinder^ 
might Traverfe the finding. See Contr. 27 H. %^JSlXn 
P, i;. a. And lee by lome, in Detinue, 

where 
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where the Plaintiff declares of a Bailment^ 
the Defendant may fay^ That he found thenij 
and traverfe the Bailment. 39 i/. 6. ^7. by 
jM(yle : And by PVyndham^ Jufticej the Defen- 
dant may traverfe the Property of the Goods 
in the Plaintiff. 12 £.4. 11. i Leon. i89« 
GaUiard and Archers Cafe. 
In an Adion upon the Cafe, on Trover and 
JlJi^y i^ Converfion of 16 Broad Clothes ; the Defeh- 
theDeten. dant pleads, That before the Time of the 
sale'bcfjJc Trovcr arid Converfion, one Morrke was po(^ 
th€ Aaiao^ feffed of thofe Goods, and fold them to the 
«x)d*?^' Defendant -and before he had Notice that 
^^ " they appertained to the Plaintiff, he fold them 
to J. S. the which Matter, &c. and it was 
thereupon demurred, i Cro. 480. Gyhfon v. 
Garhyn. See 2 Bui ft. 154, d'^ 209. 
!^lea,Salem Action fur Trover afud Paxton in Com. Hunt* 

Markct-o ^.j^^ Defendant pleads a Bargain and Sale a- 
pud Royfton in Com. Htrt. in the Market there, 
whereby he after converted them apud P. zm 
. Com. H. The Plaintiff faith, That he was 
poffeffed of thofe Goods apud P. in Com. H. 
and that j. S. there ftole them from him; and 
by Covin betwixt him and the Defendant, 
at P. in the County of H. he fold thtm to the 
Defendant, as he had pleaded. The Iffue 
was upon the Sale made by Covin, &c. and 
it was tried in the County of H. and found 
for the Plaintiff i and it was moved to be a 
Miftrial^ for it ought to have been by a 
Jury of the County of Hertf. or at leaftvvilc 
by a Jury of both Counties. And of that 
Opinion was Gawdy. But the other Juftice ^- 
contra j for the Sale is confeffed, aind the Iffue 
is upon the Covin^ which is Well tried by 
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a Jury of the County of Hertf. where it was 
alledged. And it was afterwards adjudged 
accordingly, i Cto, y i o. Harbing v. Sherman. 
Goldf. iy8. S.C. 

In an Adion of Trover for a Gelding, the pj^a^ ^^lU 

Cafe was : in Marker 

One Porter ftole this Gelding from the Plain- ^«^^ 
tiff, and fold him to the Defendant in open 
Market, by the name of Leifier, and it was 
entred fo in the Toll-Book, that Leifier fold 
him. 

The Queftion was. If this Alteration of what Sale 
the Name ihall not make any Alteration of «« Markc;-' 
the Property, altho' the Sale was in open ^J'^'^hc*** 

Market ? Property. 

Wyndham and Rhodes, Juftices, held this no 
good Sate to bar the Plaintiff, and ground 
their Opinion on the Statute of the 2 e^ ; 
Tbil & M. c. 7. which provides. That no Pro- 
perty of ftol'n Goods (hall be altered that are 
ibid, unlels the Name and Surname of the 
Parties to the Sale be written in the Toll- Book : 
And Shuttleworth moved. That it fhould be in 
the Market, and walked th^e for an Hour 
together, which is not fet forth by the De- 
fendant in his Bar. But the Juftices faid. 
That fuch fpecial Plea need not to be but 
fliall be intended. O'wen 27. Glbb\ Cafe. 

In an Adion of Trover and Converfion of SaicinMaiv 
Goods, the Defendant faid. That J. 5, was ^"Overc. 
pofTefled of the faid Goods, and fold them 
unto him in open Market, ^are whether it 
be a good Plea, becaufe it doth amount to the 
general Iffue of Not Guilty ? Curia advifarig 
vuh. and vid. Tompfons^ Cafe. 4 Jac. in the 
King's Benchj it was ^judged that it was no 

good 
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good Plea. GoS. 26J. Bijfe and Tyler's Cafe- 
5. C, I R(?//. R(?p. 273. See 4 Cr(?. 68. & 16 f. 
HetUy 49, d^ 62. Afoore 624. 
In an k&\onfur Trover, a Prefcription was 
Markcc-o- ^^ allcdged in London, That every Shop in 
vert plead- London fhould be faid to be a Market- Overt 
edandai. for all Wares there fliall be fold j which the 
piwdc^ ^ Court upon the firft Motion conceived to be 
too general and unreafonable a Cuftomr. 
And Anderfon faid. It had been argued. That 
if one buys in a Shop any Thing which apper- 
tains not to his Trade ; as to buy Place in a 
Y Mercer or Draper's Shop, it is not a Market- 

Purp^fw a Overt as to that Purpofe. So if the Sale be in 
Shop is a a Back Shop, or in another Place, not open^ 
Markct-o- ^^ Property (hall be changed by fuch Sale, i 
Cro. 45:4. Valmer <v, WelUy. y Co. 83. i. S.C. 
See Golds. lyS. a like Plea pleaded, 
tiea of the In an AAion on Trover of a Silk Quilt, a 
cuftomof Tefter of a Bed, five Silk Curtains, a Peti- 
Markct-o. ^^^^ g^j^ ^^^^^^ rpj^^ Defendant ^^o^^all 

befides the two laft, pleaded Not Guilty; 
^oad them he pleaded. That the City of 
London is an antient City, and that within the 
fame is a Markgf every Day for all. Goods to 
be fold in every Part of the City, in every 
open Shop, every Day befides Sundays and Ho- 
lidays, betwixt Sun-rifing and Sun-fetting, io 
as one of the Contradors be a Freeman : And 
That he being a Freeman of the Company of 
Mercers, fuch a Day not being a Sunday or 
Holiday, bought thofe Things in his opeft 
Shop, wherein he ufed to buy fuch Wares of 
one Henry Cooper, for fuch a Sum, and fo ju- 
ftifies the Converfion • and upon this Plea the 
Plaintiff demurred : And upon the firft Ma 
liQn at the Bar^ all the Court conceived tha 



-?■_- »• 



Ctofier mat ConMifom i6t 

the Plea was not good ; for' the Cuftom is 

tod general, that every Freeman might buy cuSom^ 
all Manner of Wares in every Shop, &ci for ought to be 
then a Scrivener might buy Plate in his Shop, ^^^^^&^\ 
and the like, &c. which is not reafonable ; 
dnd here, he being of the Myftery of Mer- 
cers, to buy Petticoats and Cloaks, &c. it is 
not agreeable to his Trade. And Popbam faid, H 

That it had been refolved. That fuch Cuftom 
being found by a Special Verdid, wasunrea- 
fogable. Wherefore it was adjudged for the 
Plaintiff. 2 Cro. 68. Tuiylor v. Chambers. 
' Aaionfuf^ Trover; the Defendant P^^^^^^^^tuof^ 
That before the Time, wherein the Plaintiff mounting 
fuppofes the Goods to come to the Defendant's ^^ ^*1®,JK^* 
Hands, one S. ^. was pofrefTecl of them; and ' 

amongft other Goods fold them to the Defep- 
dant, but retained them in his owni Haiids^ 
dnd afterwards fold them to the Plaintifl^ by 
Reafon whereof the Plaintiff was pofTeired, 
and afterwards lofl theiti^ and they came to 
ttie Defendant's Harids, who cohvei^ted them 
pm^ &c. Whereupon the Plaintiff demurred j 
and it was held by the Court to be an ill Plea $ 
for it amouht^ to a Not' Guilty : And it was. 
doubted whether the Court fliould compel 
the Defendant to plead not Guilty, or award 
a Writ of Inquiry ? But at laft it was refolved, 
•That a Writ of Inquiry Ihduld be awarded. 
I Bra. f. iCro.^i<). Jlufiin v. Aufiin. 

So has a Plea of Sale in Market- Overt 
been adjudged ill for amounting to the ge«* 
neral luue. 2 Cro. r6f, Johnes verfus TjTth 
Uams. 
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Sale in a In Trover ,of 9 Oxen apt^d Stepney in Com^. 

foTe plead- P^"^^' ^9 ^^g* ?7 ^L and converted them to his 
cd, proper Ufe, the fame Day at the fame Place, 

&c. The Defendant pleads. That the Vill of 
Crawley in Com. Suffix is, and Time whereof, 
&c. was an antient Vill, within which habetur 
& tenetuYy and Time whereof, &c. hath been 
held one Fair every Year upon the 29th Day 
of Auguftiot all the Queen's Subjefts thither 
reforting. Et quod ante tempus quo^ &c. (viz,) 
the faid 29 of Augu/t ;7 Eliz. one William White 
was poffeffed of thofe nine Oxen, and them 
tp the Defendant for 28 /. the faid 29th of 
Augufts in open Fair, fold and delivered, 
whereby he was of them poffeffed, as of his 
proper Goods, and them converted at Stepney 
in Middkfex the fame Day in the Declaration^ 
prouty &c. And it was thereupon dumurred. 
Firft, Becaufe the Declaration fuppofeth the 
Property of thofe Goods to be in the Plaintiff, 
and the Defendant doth not confefs, nor deny it, 
nor anfwer thereto : But the Court held,Thac 
this Plea -ivas good enough as to that ; for 
when he juftifies by Buying. in a Market- O- 
vert, it is thereby allowed that the Property 
was in the Plaintiff ; but he is bound by thit 
Sale, and he needed not otherwife confefs it. 
Secondly, The Prefcription is alledged. That 
there had been a Fair in that Vill, and he* 
doth not alledge it to be in any certain Per- 
fon, &c. But it was held to be good ; for he 
need not take Conufance in whom it is ; and 
fo is the ufual Courfe of Pleading in fuch 
Cafes. Thirdly, He alledg ' the Prefcrip- 
tion to be to hold a .Fair tl. every Year 
upon the 29th of Augufi^ " 
cept Sunday y as it ought to 
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for a Fair holden upon a Sunday y is well e- 
nough. Altho' by the Statute there is a Pe* 
nalty inflided upon the Party that fells upon 
that Day, but it makes it hot to be void. Fourth- 
ly, It is not alledged here that any Toll was 
paid, for otherwife the Property is not changed. ; 
12 £, 4. 8. ^$ H'6. 29. Dyer. 99. Sed non ah 
locatur ; for it is not of Neceffity ; ^d in ma- *. 
ny Vills no Toll is ufed to be paid ; and if it 
ought, it fhould be fliewn on the other Pare 
to avoid the Salej that there was not any Toil 
paid. Fifthly, It is not alledged, that Wil- 
liam White was poffeffed of thofe Goods, as 
his proper Goods; rtor that he had any Pro- 
perty in them ; but generally. That he was 
poffeffed of them, and fold them ; fed non alio- 
catur. And notwithftanding thefeExceptions, 
and others, it was adjudged for the Defendant. 
I Cro. 48 y* Corny ns *i;. Boyer. 

In Trover and Converfion of Goods apud D. How a ju- 
in Com. Nott The Defendant faith. That he ^^'^^^^^^ 
recovered againft the Plaintiff a Debt of 20 /. Ja/choJi 
by Bill in the King's Bench, and thereupon t>c pleaded. 
T\ad a Fieri Facias direded to the Sheriff of 
York, who apud Wakefieldy in Com. Eborum, fei- 
fed thofe Goods, and delivered them unto hini 
in Satisfadion of this Execution ; and fo ]u- 
ilifies the Converfion. And it was thereupon 
demurred, and without Argument ruled. That 
the Pleading was ill. Firft, Becaufe he (hew- 
ed not where the Queen's Bench was at the 
Time of the Recovery. It being a Court re- 
movable ; as y Ed. 4. 8. is. Secondly, the Jro- 
ver and Converfion is fuppofed to be in the 
^'"•inty of Nott. and he juftifies in the Coun- 
jfTorkf without traverfing, &c, "thirdly^ 
^ Sheriff upon a Writ of Fieri Facias cannot 
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deliver the Defendant's Goodi to the Plaintiff 
in Satisfaftion of hii Debt. Wherefore it was 
adjudged for the PJainttiF- i Cro. ^04. Tbom- 
fenv. Clerk. Noy 56. 5. C. 
^^^ ,(, In Trover of Goods, the Defendant jufti- 
juftitythc fies, as Servant to theSheriff of /WiiW/f/fx-, be- 
o^f (hit ^^"'^ '^^ Plaintiff had ftol'n thofe Goods, and 

1«wiii»«J. carried them to D. within the County of A//^- 
JUfex; at which Place the Defendant feifed 
them ut Bona waviattt ; and without Argu- 
ment It was adjudged for the Plaintiff; for he 
ought to alledge a Felony comniitred ; and, 
that the Goods were waived fay the Felon: 
But it is not alledged that the Felon waived 
them. Wherefore it was adjudged m fapra. 
I Cro. 611. Djviei'i Cafe. 
pietofsei- In Trover and ConTcriion of twenty 
ll.f-'^;;™ Sheep; the Defendant pleaded, That the 
Queen was, and yet is feifed of the Manor 
of Newprt-Pagnol, in the County of Buch ; 
and chat /Wfl^^flor«ig»«/ Role thofe Sheep from 
the Plainiiflr, and brought theni within the 
faid Manor, and there waived them : Where- 
upon the Defendant, as Bailiff to the Queen 
of her faid Manor, feifed them as the Queen's 
Goods, to the Queen's Ufe, which is the 
fame Trover and Converfion, and prays in 
Aid of the Queen. Whereupon the Plaintiff 
demurred fpecially. Cnw, for the Plaintiff^ 
moved. That the Plea was not good ; Fiift, 
Becaufe it concludes with an ^iJe vraltr in this 
Adion, which being Perfonal and Polfeflbry, 
and for a Chattel only, is not good; and 
herein Aid is not grancable. Vide 1 1 H. 4. 14. 
H. 6. f. Secondly, he jurtifies for a Seifure, 
and anfwers not to the Converfion, which is 
the cliief Matter in this AiSion ; and the 
Seilurc 
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Seifure h not any Converfion, and rhcrefore 
he ouglii to have aofwered or traverfed it ; as 
7 ti- 6. rj. inConfplracy he juftifies, That lie 
gaveEvidcdce to the Jury by Command of the 
judices ; and it was ruled to be no Plea ■ for 
that is not any Confpiracy. Thirdly, The 
Plea is not good; for when one juflifies the 
Seifure of Goods, as waived, he ought to ftew, 
ThatPurfuit was made after the Felon, and 
that he waived them ; for otherwife they be 
not waived. Brook Efirays, 9. 29 E. ;. 29. 
44 E. ;. 19. And Co is the j7 H. 8. Wherefore, 
&e. GawJy and Pcfham held, That the Plea 
was nor good ; for that the Converfion was 
not anfwered : He alfo ought not to have Aid, 
becaufe it is but a Chattel ; he hach not al- 
ledged, that he Iiath anfwered for them to the 
Queen J but that he needed not tohavealledg- 
ed any Purfuit of the Felon. For Pvpham faid. 
It ought to be alledged that the Felon fled ; 
for that he was in fear to be apprehended, 
and for that Caufe waived them:. For if a 
Felon carries away Goods, which he hach 
flole within a Manor, and leave them there, 
and at another Time goes away, the Goods 
are not waived ; for waiving (hall be where 
he hath the Goods when he flies for Fear to, 
be apprehended for thero; And the Reafon of: 
the Forfeiture is, becaufe there was a Default 
in the Party robbed, that he did not purfuo 
him to have taken the Goods from him, and 
therefore the Law gives them to the Queen. 
But it is not neceffary, that he be purfucd for * 
the Felony, when he leaves the Goods, fothac 
he flies for this Caufe. fiut afterwards, becaufe 
.the Plea was not in Bar, but concludes, fiR*- 
■ipna inetnfaita, &c. they all refolvcd, That 
M ; thi 
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the Jadgmcnt could not be in Matter of Bar. 
And becaufe Aid was not grancable in this 
Cafe, ic was awarded. That he fhould anfwer 
without Aid. And fo if was adjudged, i Cro. 
695. Foxley v. Annejly. ^Co^ 109. 5. C And 
Moore Rep. ^72. , 

How to iu- In Trover and Converfion of a Cow apud 
diiaining *^^V ^^^ Defendant pleaded. That the Queen 
Ortic as was feifcd in Fee of fuch a Manor, and de- 
an Eftray. mifed ic, and all Eftrays therein, &c. to J. 
S. for Life, and conveys it by mean Convey- 
ances to himfelCj and that this Cow came 
thither as an Eftray ^ whereupon he (eifed her, 
and caufed her to be proclaimed in two Market- 
Towns next adjoining. A nd the PlaintifFclaimed 
Property ; and the Defendant demanding of 
him to pay for her Feeding, that he refufed, 
and thereupon he denied to deliver the Cow, 
and traverfes that he is Guilty of the Con- 
verfion, apud Salop. And it was thereupon de- 
murred ; Firft, Becaufe he fliewed not the 
Letters Parents. Secondly, Becaufe he alledg* 
ed not. That the Proclamations were made in 
the Parifh-Church. Thirdly, Becaufe hetra- 
verfech the Vill ; and it was adjudged for the 
Plain tiff, i Cro. 716. Brownlow 'v. Lambert. 
Sp-ctat ju- . Acftion of Trover and Converfion of Goods 
f^iricarir.! jn London. The Defendant juftifies, for that 
f>f Diitrcfs, ^j^^ Robert Ba^i was feifed in Fee of 20 Acres 
in Stavflead, in the County of Hertford^ and 
granted a Rent-Charge to Robert Bajljj his 
Executors and Affigns of \6Lper Annum, du- 
ring the Life of Frances, the Wife of Robert 
Bajij; which Robert Baflj died Inteftate, and 
Frances, his Wife, was Adminiftratrix v,"^*-^ 
him; ^nd the Defendant, as h-^^- ^'*""" 
took a Diftrefs in the faid 20 Ac. . 
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faidRent, by the Command of the faid Fran- 
ces^ and itnpourjded them there^ and traverles 
the taking and Converfion of them in any o- 
ther Place. And it was thereupon demurred, 
and all the Court held the Plea to be ill^ for loducif*' 
the Inducement to the Traverfe (which ought mentto the 
always to be good) is not; a fufficient Caufe of J"gqS." \ 
Juftification for the taking of the Diftrefs ^ 
for this Rent was determined by the Death of 
Rohrp Bajhy becaufe there cannot be an Occu- 
pant of. Rent. And the Feme is not Aflignee 
by her taking of Adminiftration j for none can 
make Title to a Rent to have it againft the 
Terre-tenant, unlefs he be Party to the Deed, 
or conveys a fufficient Tide under it. Where- 
fore it was adjudged for the Plaintiff. And 
whereas Exception was taken to the Plea, be- 
caufe he traverfed the County, the Court did 
not fpeak thereto •, for that they refblved the 
Subftance of the Plea to be infufficient. i Cro. 
90 r. Salter 'v. Butler. Nofj 46. S. C. Teh. 9. - 
S. C. Moor, 664.. 

In an A(5lion of Trover and '^Converfion-, 

the Plaintiff declared. That he was poffeiTed 

of divers Goods, naming them, and cafually 

loft them, which came to the Defendant's 

Hands, j OBol^. y Jac. i. and that he converc- 

ted them to his own Ufe : The Defendant 

pleaded. That before the Plaintiff had any 

.Property in them, William Dick'mfon^ of Ntiv- ^ 

Malton in Com. Ebor. was pofTefled of them as 

of his own Goods ; and that fuch a Day -Anno 

€juartOy and for a good Confideracion in Law, 

gave them to the Defendant, who thcieby 

""^spoffeffedof them ; who i Man^Annot^ttinto^ 

them, and thziz Mdl^ Anno tjulnto^p-ad. 

j came to the Hands o( fFuHam Dlcklnfon of 

J-on^ who the fan^e Day gave them to the 
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PlaintifF^ who thereby became poffelFed of 
them, and loft them, i OStobris^ Anno Sexto ; 
and fo they came to the Hands of the Defen* 
dant3 who converted them to his own Ufe, as 
his own Goods ; on this Plea the Plaintiff de- . 
murred ; and 'twas adjudged that the Plea was 
not good, becaufe it neither confeffes and a- 
voids nor traverfes the Title the Plaintiff al- 
ledged to the Goods in the Declaration, but 
only gives the Plaintiff a Colour of Poffeffion, 
but not of a Right or Property, and that on 
avoid and defeazable Gift, made to him by 
Dickinfm ; and a'Difference was taken between 
this Action and Trefpafs ; for in Trefpafs a 
Colour of Poffeffion given to the Plaintiff by 
the Defendant, fufficeth, becaufe the Decla- 
ration is general on a Suppofal, without Title 
in Certain ; and a Colour of Poffeffion is a fuf- 
ficient Anfwer to a Suppofal ; but in all Ac« 
tions where a Title appears in Certain, as in 
Trover to thing demanded^ for which Da- 
mages are demanded, the Defendant muft 
make to himfelf a better Title, and traverfc 
the Plaintiff's Title, or confeft and avoid the 
fame, as 4 Jdc^ in Banco Regis, it was adjudged 
in Trover for Goods where the Defendant 
claimed by Title paramount3 and pleaded that 
A* bailed them to the Plaintiff to keep, who 
thereby became poffeffed, and that he took 
them from the Plaintiff, frbut ei bene licuit^ be- 
ing his own Goods ; and 'twas adjudged no 
Plea for the fame Reafon, 'viz». Becaufe it an- 
fwers the Plaintiff's Title with Colour of a 
Poffeffion. reh. 17?, TfiejUj v. White. 

In Trover, the Defendant pleaded. That 
he took them as Bailiff of the King, for Di- 
ftrcfs upoo a Plaint in Cnm Manerii, and f( 
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them ; and it was thereupon demurred, and 
adjudged null ; for upon a Difiringas% the 
Cattle ihallnot be fold, efpecially in .a Court- 
Baron, altho* it were in the King's Court. 2 
Cro^ zff . Gomerfal v. Wyats, S- C. Telv, 194. 

In Trover and Converfion for two Tun of Pica rakca 
Wine, the Defendant pleaded. That the King ^°^P"^*g^- 
^ure Corona^ \yas feifed in Fee of Prifage of 
all Wines imported, exfartibus tranfmarints, hy 
any Perfon, whether a Subject or Alien ^ and 
that the Prifage was a tempore eujus^ &c.2Ln- 
fwered to the King, his Progenitors, their Farm- 
ers orDeputiesi in the Manner following, viz»» 
Out of every Veffel, importing into any Port, 
or other Place within this Kingdom, 20 Tun of 
, Wine for any Perfon a partihs tranfmarinisy 

and of that or de aliqm 'vafe inde vini fradiB^ 

unloading a Tun, and out of every Veffel fo 
importing 20 Tun of Wine for any Perfon. in- 
to any Port or other Place within this Realm; 
and inde feu de aliquo inde Vafe pradiS. difonerat, 

2 Tun of Wine, viz,, one before the Mail of 
fuch Ship, and the other behind the Maft e- 
jufdem navis: and that the King being (6 ieized 
before the Time that two Tuns came to the 
Defendant*s Hands, as the Plaintiff fuppoles, 
w*. 21 Sept. Anno f. by his Letters Patent, 
hie in Cur. frolat\ granted to Sir 7*. WaU 
lety "the Office of Chief Butler, to him the * 
Kitig^ his Heirs and SupceflTors, with all the 
Fees, &c. who was conftituted thereby Chief 
Butler, Habendum, &c, for Life, to be exer- 
cifed by him or his Deputy, & ulterius dicit } 
that the Chief Butler for the Time being ufed 
^"d accuftomed by hirafelfor Deputy, to col- 
b and receive to the King's Vk the faid 
rtAnro^ due as aforefaid : And alfo. That the 

faid 



this is Matter of Law on which the Court 
is to judge ; and being Matter of JLaw oughc 
never to be traverfed* 

2. If the taking by the Defendant^ to the 
Ufe of the King, were adjudged unlawful, 
then would he himfelf be guilty of the Con* 
veriion, becaufe he hath confefled the taking 
FoiTeflion of the Goods. Ks to the fourth £x«- 
ception, *twas refolved. That tho' the Defen- 
dant had not (hewn that the Office of Chief 
Butler was an antient Office^yet it is good^^for 
having pleaded a Seifin in the King Jure Coro^ 
na in Fee^ it muft necelTariiy follow, that the 
Office and Duty are co-eval it being incon- 
fiftent with the Royal Dignity for the King^ 
to colIe<a them himfelf ; befides, the Title to 
the Office is not in Queftion, but only ufed 
to excufe the Defendant's taking the Qoods of 
another for the King's Duty ; nor is it necef- 
fary for the Defendant to fliew how he was 
made Deputy, becaufe the Defendant claims no 
Intereft, but juftifies in another's Right, was. 
Sir T. Wallers ; and the Words Legiu Depm. arc 
' fufficient to inform the Court that he had Au- 

thority to colleft the Prifage. Teh. 1 98. Kent- 
cot V. Bogan.lt appears by SalkeJJ's R^. p. 6^4/ 
that the late Lord Chief Juftice Holt held. That 
this is the only good Special Plea extant in our 
Books 
Plea Fo. In Trover and Converfion^ the PlaintifFde- 
'^'Imcnf. chares. That whereas he was poffeffed of a 
Bag of Hops, and a B^ig of Flax, to the Value 
of, &c. and that the Defendants found them^ 
and the third Day oiOBober converted them j 
and the Defendants pleaded, Tlat Sandwich is 
an ancient Village, and that theCuftomof ^ 
f^ign Attachments is ufed there as in Lou. 
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and that thefe Goods were loft upon Default 
in Jtiovember^ and traverfed ; ahfijne hoc that 
they were Guilty of any Converfion in O&c^ 
her 9 or any other Time or Day than the Times 
before3 which are Contained in the Declarst- 
tion^ That the Defendants were not Guilty 
before (^Scil.) Oiioberi Upoft which the 
Plaintiff demurred, and Judgment was given 
for the Plaintiff, altho' it was objected, That 
the Juftihcation here, by the Guftom afore^ 
had taken away the Property ; and it fhall be 
debarred in Detinue, andfo in Trover: But 
the Court was of the contrary Opinion, That 
the Defendant's Plea in Bar here ihall not be 
good without Traverfe, as it is ; and there* 
fore the Time h not made material; but any 
Time before is f ufficient, Meer PofTeffion fuf- 
ficeth to maintain a Trover. Het. 166. Green 
againft Bronk&r and Greenfieadi 

Sir y^bn Sands brought an Adion upon the Qf a N$n 
Cafe againft Packfal Brocasy upon a Trover of nmu ^ r«- 
Goods and Houfhold-ftufF; the Defendant -fj;;'/^^^^ 
pleaded as to one parcel^ That they were fixed piea, and 
in his Freehold, in S. in Ham^irei abf^m hot g'ij??^/"^^ 
chat he found them in other Manner ; as t6 rejiduo. 
one Part, that the Plaintiff gave them to him 
at D* in Hampjhire ^ and as to the other Part, 
he pleaded not Guilty 2 For the firft Part, the 
Plaintiff caufed to be entred a Non ^uli ulte^ ^ 

rius frofe^iuu and took Iflue upon the two other, 
and it was found for the Plaintiff by feveral 
Juries, in feveral Counties, and Damages and 
Cofts affefTed by the Juries : And now the 
Defendant brought Error. And afligned Er- 
; ^ i« Becaufe the Plaintiff as to the firft had 
^red Niw vult.uhenmprofequl^ which is a Non\. 
•nd Nonfuit in Part, is Nonfuit in all-, 

Anderjon^ 
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Anderfon, It is a Queftion if this be a Nonfuit ? 
The Entry is^ ^erens venit, & gratis concefjit 
that as to the Goods mentioned in the firft Pleas, 
NoH vult ulterim profeqtii^ Ideo conjideratum efi 
ijuod nihil de iifdem verfus the Defendant, fiat, 
& tile & ^leg in mtferic ; and the Defendant, 
eat indefine die* Periant, A Nonfuit is, when 
the Plaintiff is demanded and doth not appear • 

* but when he comes into Court, and faith, quod 
not 'uult. ulterius profequiy the fame is a Retraxit. 
N£//c», Prothonotary, Nonfuit is upon Default, 
but here the Plaintiff appears ^ and this is the 
ufual Form of Entry of a Retraxit. Another 
Error was afligned, Becaufe both Juries have af- 
(efied Cofts, and Judgment given accordingly ; 
whereas the laft Verdid ought to do it : And 
where two Juries are to try the Iffue, the 
Form of the Entry of the firft Verdid is, 
Ceffet executio until the other Iffue is tried. 
Vid. 21 H. 6. p. %6 H. 6. 13 Anderfon^ Se- 
veral Iffues cannot fever Cofts ; and altho' 
they may the Damages, for it is but one Suit^ 
therefore but one Cofts: and that is the Rea- 
Ion that Judgment (hall not be given until the 
laft Iffue be tried, becaufe that Cofts fiiall be 
once affeffed, which was granted by the whole 
Cpprt : And by Periam, The firft Jury may affcls 

. tofts for the whole Suit, quod fuit concejjum. 
Cokey Here are feveral Judgments for the Cofts; 
and altho' it be void for the latter Iffue, yet it 
is good for the firft. Periam. How fliall it 
appear to us which was the firft Verdicft, and 
which the laft ? Altho' that the one Verdid: was 
entred of Record before theother,the fame doth 
not make it appear that it was firft given : 
wherefore the whole (hall be reverfed. 1 _. 
177. Sir John Sands and Packfal Brncar<^ T-al 
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In an Adion upon the Cafe upon a Trover, B"cj*?^- 
the Defendant after an Imparlance pleaded ^rlanc"' 
an Outlawry of the Plaintiff : And it was pleaded in 
holden by forae to be a good Bar, and there- 
fore it may be pleaded after Imparlance ; as 
16 E. 4. 4. in Debt upon Specialty ^ but not 
in Debt upon a Contrad^^Trefpais, Battery, 
Iraprifonment, &c. for fuch Matters the King 
fliall not have by Outlawry. ; Leon, 23 f. 
J^arkhatn and Pitts' s Cafe. 

In an Adion upon the Cafe^ the Plaintiff Plea Bar by 
declared. That he was polfelfed of certain ^/js^ ot" 
Chattels, which came to the Defendant by former Ac- 
Trover ,• the Defendant pleaded, That here- [j^g^ ®^^ 
tofore the Plaintiff brought Debt againft the fimpieCon- 
now Defendant, and demanded certain Mo- ^f^„!j."^ 
nies ; and declared. That the Defendant vcr, 
bought of him the fame Goods ("whereof the 
Aiftion is now brought) for the Sum then in 
Demand, to which the then Defendant waged 
his Law, and had his Law, by which nihil 
Capiat per hreve^&c. was enter'd ; and demand- 
ed Judgment, if, &c. And by Wjndham and * 
Rhodes, Juflices, The fame is no good Bar in 
this Adion; for the waging of the Law, and 
the doing otic, utterly difproves the Contrad 
fuppofed by the Declaration in the faid Adion 
of Debt, and then the Plaintiffis not bound by ^d why. 
the Suppofal of it^ but is at large to bring his 
hSdon ; and fo Judgment was given for the 
Plaintiff. 2 Leon. 37. L. Sands and Cagnard's 
Cafe. 

Trover and Converfion in Communi Banco i judgment 
for the Defendant we pleaded Judgment in ?" J^^lfnf!! 
'^^ - ^^-?j upon Special Verdid: m TreipabiaTiover. 
the fame Goods \ and the Goods in the 
--^ fhia r^rher were the fame, and Con- 
verfion 
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verfion and Taking the fame, &c. The Plain- 
tiff demurred ^ and upon Argument the whole 
Court were of Opinion, That it was a good 
Bar, upon the Authority of Ferrers Cafe; and 
that notwithftanding the Cafe of Pun and Roy- 
fim^ in Banco Regisy adjudged by Temberton con^ 
tra ; which Cafe lly Lord Chief JufticePW/^jn:- 
fen faid he was never fatisfied with, and as he 
remembred a Writ of Error was brought, arid 
the Judgment queftioned j but afterwards gr 
greed, That he faw no Difference between 
a general and ai fpecial VerdiA. However 
they all thought a Judgment in the one i 
Bar to the other ; for that the Af^ions Were 
of the fame Nature : And Judgment for tha- 
Defendant* Shc7v. 146. Lechmore verjfm Tof^ 

Judgment Irt Trover the Defendant pleaded, the now 
i?a £ood"* Plaiiitiff had brought ail A<aion for the fame 
Bar to^an Things againft T. S. and obtained Judgmeric 
bro'^" ^^^ Etecution, and avers they were the fame 
ga?n§^^' Things; and on Demurrer Judgment v/asgi- 
°he*f ^°^ ^^" ^^^ ^^^ Defendant. And a Diverfity was 
Thingf!^ taken by the whole Court vdiere the Demand 
and Recovery is of a Thing certain, orof one 
that is incertain \ for if two are jointly and 
feverally bound in a Bond of 100 /. there Re- 
covery and Execution againft the one, is no 
Bar to an Action againft the other; foritis 
no Satisfadion of the 100 /. 4 H. 7. 22. But 
where two commit a Trefpafs which lies in- 
tirely in Damages, there a Recovery and Exe- 
cution againft the one, is a good Bar againft 
the other :. Nay, 'twas agreed. That the very 
Judgment was a fufficient Bar^ quia tranfit in refn 
judicatam ; and the Incertainty is reduced by 
the Judgment to a Certainty, and fo altered 

and. 
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and changed from what it was j therefore the 
Plaintiff cannot refort back to the Original 
Incertainty of the Thin^ demanded ; fo i^ 
Judgment in Battery againft one a good Bar 
to an Adion brought againft another for the 
lame. Ttlv.6j. Brown v>tVoot on* 

An Adrionof Trefpafs was formerly brought xrov*ni€5 
for taking of Goods, &c. and upon Not Guil- after the 
ty pleaded, the Defendant had Verdid. The ^^^^'"i^ai 
fame Plaintiff now brought a Trover againft bLred^in 
the fame Defendant for thofe Goods. Aaron af 

The Defendant pleads in Bar the Judgment Jor t*he* 
in the former Aftion of Trefpafs^ upon a De- feif fame 
Hiurrer, the Qiieftion was. Whether a Judg- '^^^"S'- 
men t in Trefpafs Fi & Armis may be pleaded 
in Bar to an Adion of Trover for the fame 
Goods? 

This Cafe was argued by Mr. Saunders fof 
the Plaintiff J and by Mr. PoUexfen for the De-* 
fendant. 

And to prove that it was no Bar, a Cafe 
was cited to be adjudged in the Common Pleas, 
in the twentieth Year of King Jantesy which 
was an Adion of Trover and Converfion of 
a hundred Sheep : The Defendant pleaded a 
former Judgment in Trefpafs brought againft 
him i quare cepit & abduxit thofe Sheep ; and 
that the Plaintiff in that AAion recovered 
two Pence Damages ; and that both Actions 
were for the fame thing. 

The Plaintiff replied. That the two Pence 
Damages were recovered for the Chafing, 
and not for the Value of the Cattle ; and up- 
on a Demurrer had Judgment j for the Smal- 
ne(s of the Damage implies it was for the Cha- 
fing ; and it (hall be intended that he had his 
Cattle again, and that the Converfion was 
afterwards. 

1^ My 
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My Lord Coke in Ferrers Cafe tells us^ That 
a Recovery by Verdid, Confeffion, or upon 
Demurrer in a Perfonal A(9ion^ is a good 
Bar to an Action in the like Nature, and for 
the fame Thing ; but that muft be under- 
ilood where the fame Evidence will maintain 
both the Actions. 

Juftice Croke reports the fame Cafe to be 
ended by Arbitration ; but that it was the 
Opinion of my Lord Anderfon and Juftice Glan^^ 
mle^ That Trover and Trefpafs were Adions 
of different Natures, and one may be brought 
where the other cannot be maintained; as up- 
on a Demand and Denial Trover will lie, but 
not Trefpafs Vi & jirmls^ becaufe the Taking 
was not tortious. 

And therefore it may be well intended. That 
when the Plaintiff brought Trefpafs, he was 
tniftaken in that Adion, and being in the 
Wrong, was barred j but that will be no Bar 
where a right Adion is brought ; as if I de- 
liver a Bond to another for Advice, who re«* 
fufing to deliver it, I bring an Adion of Tref- 
pafs, and am barred either by Verdift or De- 
murrer, yet I may bring Detinue. 

Trefpafs and Detinue are not the fame Ac- 
tions, and therefore a Judgment in one ffiall be 
• no Bar to the other; but where two AAions are 
brought for one Thing to be recovered ^ in 
fuch Cafe a Recovery in one (hall be a Bar to ' 
the other. 

There is no fubftantial Difference between 
Trefpafs and Trover j for the difpofing of the 
Goods in the one Cafe is the fame with the 
Converfion in the other ; the taking Vi & Ar^ 
misy and likewife the Converfion are both tor- 
tious ; and therefore either A(5lion may be 
well brought. 

'^ But 
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' But for the Reafons given by the Plaintiff's 
Counlel, he had Judgment by the Opinion 
of the Chief Juftice, and the other two Judges, 
Jmts and Raymond ; of which Juftice Ddben 

* did very much doubt. 3 Mod. i. Tut verfus 
RawfietnMiP. 

There was a Sentence in the Court of Ad-^ 
mirajty cnocerning the taking of a Ship, and 
afterwards an Executrix brought an Adiop of 
Trover and Converfion for the fame. 

The Defendant after an Imparla Ace, pleads, 

.That at the Time of the Converfion he w^s 
a Servant to King Charles 11. and a Captain 
ofa Manof War, called the 1^A^^*x j andthjat 
he did feize the faid Ship for the Governors^ 
of the Eafi'India Company, (he going ift a' 
trading Voyage to the Indks^ contrary tO the 
King's Prohibition, &c. And upon a Demurr- 
er thefe Exceptions were taken to this Plea. 

r. The Defendant fets forth. That he was 
a Servant to the King ; but hath liot (hewed 
his Commiffion to be a Captain of a Man of 
War. 

2. That he feized the Ship going to the 
Indies contrary to the King's Prohibition, and 
hath not fet forth the Prohibition itfelf. 

It was argued by the Counfel contra. That 
it may be aQueftion, Whether this was the 
Converfion for which the Adion is brought ? 
For it was upon the Sea, and the Defendant 
might plead the Jurifdidion of this Court, 
the Matter being then under the Cognizance . 
of the Admiralty. But as to the Subnanceof 
this Plea 'tis not material for the Defendant to 
fet forth his Commiflioii, or the King's Pro- 

N 2^ hibitiwj 
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l;^ibicipn ; he hath (hewed enough to (Entitle 
the Court of Admiralty to a Jurifdidion of 
thisCaufe; and therefore this Court cannot 
ipcddle with ic/orhe exprefly affirmeth that he; 
vas a Captain of a Man of War^ and did leize 
this Ship^ d'r. which muft be intended upon 
the Sea, fo that tho' the Converfipn might af- 
terwards be upon Land, yet the Original 
jCaufe arifing upon the Sea^ fhall and muft b^ 
tried in the Admiralty ; and it having already 
received a Determination there, Ihall not a- 
gain be controverted in an Action of Trover. 
The C^fe of Mr. Hutcbinfcn was cited to 
this Purpofe, who killed Mr. Colfon in Vortu^ 
galy and was acquitted there of the Murder; 
the Exemplification of which Acquittal he pro« 
duced under the Gre^t Seal of that Kingdom ; 
being brought frorp IJewgate by an Habeas 
Corf us to this Court, notwithftancling the 
King was very willing to have him tried here 
for that Fad, the Confideration whereof he 
referred to the Judges, who all agreed. That 
he being already acquitted by their Law, 
could not be tried again here. Mjoumatujr^ 
3 Mod. 194. Beak verfus Tbyrwbit- 

^onor Upon Trover and Converfion of one Hun-r 
Trorer and dred Sheep, fhewing. That the Plaintiff up- 
^^aftl" a ^" ^^^ twenty- fifth Day of March, anno 19 Jae. 
Rtcovtry^ Regis, was poffefled of thofe Goods and Ipft 
injyclpap, them; and that upon the laft "Day oi 4pril 
they came to the Defendant's Hands, who 
the fame Day fold arid converted them tp his 
proper Ufe : The Defendant for elevep of 
them pleaded Not Guilty, £1 qi^oad the 89 
RefiduunthQ pleaded. That the Plaintiff at an- 
other Time, viz,- upon the eighteenth Pay of 
Seffembfry anno 19 Jac. Regis^ profecuted an 
' : Original 



Original Writ out of the Chancery, return- 
able in this Courti againft the Defendant, and 
one Brian Smithy ^are cePtrunt & abJuxerunt 
loo Ovesy and thereto tney appeared ; and 
the Plaintiff counted againft them of the ta« 
king of an Hundred Sheep upon the fourteenth 
Day of Jprily anno 19 Jac. Regit, and thereto 
they pleaded Not Guilty for the eleven Sheep, 
and for the eighty- nine Refidue they pleaded 
a Recovery in Debt, by the Defendant againft 
Edward Hauhlif, of a^ Debt of fixty Pounds ; 
and that the faid Edward- Hxtcbliff was then 
poflelTed of the (aid eighty- nine Sheep ; and 
that by Vertue of a Fieri Facias thofe Goods 
were fold unto him, whereupon he took them 
into his Cuftody. The Plaintiff thereto re- 
plied, and took Iflfue, and found for him, and 
Damages airelTed to two Pence : And there- 
upon the Plaintiff had Judgment of the faid 
Two Pence Damages, and fix Pounds for Cofts j 
and averrs, That the faid Taking and Driving^ 
for which the Recovery in Trcfpafs was had, 
and the Converfion of the faid eighty-nine 
Sheep in the Atftion, be all one ; and that the 
faid Judgment is yet in Force. To this Plea 
the Plaintiff replies. That true it is, he brought 
fuch an Adion, and recovered the two Pence 
for the takinig and driving of the faid eighty* 
nine Sheep, and fix Pounds for Cofls ; but he 
forthei faith, That the faid two Pence Damages^ 
was not alfelfed for the Value of the faid Sheep 
and the Converfion of them ; and that the 
faid Defiendant, at the Day and Year in the 
Bill, fold the faid eighty-nine Sheep, and 
converted them' to his own \Jk ; thd which 
Converfion is the fame Cbnverfion whereof 
he now complaineth, and traverfcch^ that 
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thefaid ca|cii;ig^ncldrmog^ in the faid Ac- 
tion whereupon the Judgment wag given^ is 
the fame Trefpafs ; quoad the GonverHon of 
thofe Goods rwh^eof the Plai|i(ifl^ uow de-* 
clareth. And Dpbn this Replication the De* 
fendant demurred generally ; and it was now 
argued at the fi^fi by Serjeant Cr^w for the 
Defendant, and ^)y Serjeant- H^t^en for the 
Plaintiff ; and after the laid Arguments at the 
Bar, it was refolved by Hutton^ Harvey and 
Croke^ That this JlepKcation is good: and 
that the P{aintifF ought to recover ; tot the 
Damages of two Pence given for eighty-nina 
Sheep being fa fmalli is in itfelf an Implication 
(and the Court (hall fo intend it) that it was 
given only for the taking and driving of them,- 
and that the Plaintiff had them again ; and 
not in Lieu of the Value of them ; for if it 
Ihould be ^ven for the Value of them, then 
the Plaintiff (houjd thereby lofethe Property 
in them, and have nothing for his Sh^ep but 
two Pence, and the Defendant flioqld hav? the, 
$heep' But the Law will ratbei; intend (and* 
fo it may be averred) That thpfe Damages. 
were given only for the taking and driving,- 
apd that the Plait^tiff had them again, 9n4: 
afterwards loft them^ and that the Defend^- 
found, and afterwards converted them, ^. 
And this Demurrer is a Confei^on that ho 
converted them after the faid taking anddri^ 
ving ; for the Ad:ion of Trefpafs is fupppfed 
to be upon the fourteenth Day of W^riA inth^ 
1 9th Year of King Jams j and the Trover? 
md Convcrfion in this^ Adion is fupppfed to^ 
he upon the the thirtieth Day oif Jfril, th^.: 
laid nineteenth .Year of King Jamesy whicb^ 
well ftands with the former AAion:, for the. 
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Defendant may take and chafe them one Day, 
and the Plaintiff recover Damages for the 
chafing, and after lofe them^ &c. And this 
firft Adlion is brought for the firft taking and 
chaHng, and the iecond for the ConverHon ; 
fo both may 'ftand together, which is now 
confeiTed by the Demurrer, and that the Da- 
mages were given for the firft taking and 
driving, and not for the Gonverfion j therefore^ 
they conceived the Plaintiff (hojuld recover. 
But Teherton held, Becaufe the Action of 
Trefpafs is cepit & ahiuxlt ; therefore it in- 
cludes that the Defendant had them, and ou- 
fled the Plaintiff of the PolTeflSon. And al- 
tho' the Damages be fmall, it (hall be intended 
to be given for the Sheep j and if fo, then he 
cannot have an Aftion for converting them 
afterwards, ii Rich. 2. Tit. Treffafsy 17. 40 
Ed. ^•foL 27. 46 E. ;. /. 18. 14 H.j.f. 12. 
44. Ed. 3. foL 2. But Judgment was given for 
the Plaintiff. ; Cro. 25'. Laicon verfus Bar-^ 
nard. S. C. Hutu 81. 

In Trover and Gonverfion of an Ox of the piea, t fbr. 
Plaintiff's, apud Jfitm, the 10 Juney 38 Eliz^ STre?*°" 
The Plaintiff pleads. That at another Time, brou«h?*a! 
(mz,) Termno Tafcb. %6 Eliz,. in the Queen's P^nSotiwr 
Bench, the Plaintiff, and a fourth Perfon, Se^^^?^» 
who is now dead, brought Trefpafs againft fame 
Simon Tf^gnaly and two others, of their Oxen '^^^ 
taken 1 1 Jfr. ; y Eliz,. That the Defendant 
thereto appeared and juftified as to an Heriot 
in Right of the now Defendant ; upon which 
the Plaintiffs demurred, and adjudged againft 
them, and pleaded all the Record in Certain j 
and avers. That the Plaintiff in the faid Ac- 
tion, and in this Adion, are one and the 
&me Perfons; that the Ox in the faid A^ioa 
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and this is the fame j and that the taking in 
this and in the other A^ion be all one ; and 
that the Trover and Converfion fuppofed in 
this A(5lion by this Defendant only, was com- 
mitted by the other Defendants with him, and 
they have covinoufly and fubtily omitted, and 
left them out, and not named them in this 
Adion, and this Defendant was omitted out of 
the other Aftion fuStilly ; and th-ey being one 
and the fame Trefpafs, Thing, and Matter, 
and not divers, and at one and the fame in- 
ftant of Time done. Et hoc paratus efi verifi- 
careunde ex cfm^ &c, they were acquitted 
in the firft Adion ; he demands Judgment, 
Whether the Plaintiffs to this Adion of the 
fame Matter and Caufe {hall be received to 
have and profecute ? And hereupon the Plain- 
Bar in one ^^^^ demurred. And Walmjley and Kinfmil^ held 
Aaion, the Bar to be good, Becaufe upon the firft 
imotbcn Judgment upon l5emurrer, the Property of the 
Ox was admitted in that Defendant in whofe 
Right the Juftification was. Therefore the 
Plaintiff fhall not have this h€t\on without 
new Caufe ; and altho' he be a Stranger to 
the Record, whereby the Plaintiffs were bar- 
red, yet he is privy to the Trefpafs, where- 
* fore he well may plead it, and take Advantage 

thereof. And hereto the other Juflices agreed. 
That if ic be intended for one fame Caufe, 
that he well might take Advantage thereof. 
But AnJerfon and Glanvile conceived here> 
That they be not barred ; for a Bar in a 
wrong Adion brought, is not any Bar where 
a right Adion is brought ; as where one de- 
livers Goods to keep, and brings Trefpafs a- 
gainft the Bailee for thefe Goods, and be bar- 
red by Verdid or Demurrer, that fliall not be 

a Bar 
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a Bar to him in bringing Detinue or Accompt, 
and here thefe Adions be of feverai Natures; 
and a Bar in the one cannot be a Bar in the 
other. W'alnjfley agreed. That where it is a 
Bar in an A(5ti6n of Trefpafs, upon Not Guil- 
ty pleaded, by Verdid, he may have this new 
A(5tion ; becaufe it appears not but that the 
Verdict was upon the Mifprifal of the Nature 
of the A<9:ion. So it is, if fuch a Cafe ap- 
pears upon the Demurrer : But where a Title 
is pleaded in Bar to a Thing demanded, and 
by Reafon thereof the Plaintiff is barred up- 
on Demurrer, or Verdid:, thelntereft thereby 
is bound, and the Plaintiff fliall be barred 
from bringing a new Adion. Et adjournatur j 
and afterwards the Matter was ended by Ar- 
bitrament. I Cro. Sir Huwfhrey Ferrers & aV 
V- Arden^ 6 Co. 7. S. C. 

A<ftion fur Trover of certain Plate ; the De- Pica Rccao- 
fendaot pleads. That at another Time the ]^Tnlv^ 
Plaintiff had brought his Adion for this fame forthcfcif 
Plate againflt 7. S, fuppofing the Convcrfion things. 
to have been in him. And in that Adion had 
Judgment to recover 20/. Damages, and had 
J. S. in Execution for the Damages; and a* 
Vers, That it is for the fame Goods, and for 
the fame'Trover and Converfion ; and it was 
thereupon demurred. And after Argument 
by CUrk for the Plaintiff, That it was not any 
Plea; becaufe they having Judgment^ and the 
Party^s being in Execution, is not any Satif- • 
fadion unlefs the Money be paid ; and then 
without Satisfadion it is not any Plea in Bar 
of this Adion : As in Debt againft two, by 
feverai Pracipe's, upon one Obligation, Judg- ^ 
ment and Execution againft one is no Plea foi; 
the other without Satisfadion. And Execu- 
tion 
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tion of the Body is not any Satisfadion j as 
33 H. 6. 47. 4 H. 7. 29 H. 8. Title Executors 
1 32. 14 H. 4. But all the Court held the Plea 
to be good ; for the Caufe of Ad:ion being 
againft divers, for which Damages incertain 
are recoverable j and he having Judgment a- 
gainftrhe one for Damages certain^ that which 
was incertain before^ is reduced in rtm Judka^ 
tamy and to Certainty^ which takes away the 
Action againft the others. And therefore Vof^ 
ham faid, If one hath Judgment to recover in 
Trefpa(s againfl one, and Damages certain^ 
altho' he be not fatisfied, yet he fhall not have 
a newAAionofTrefpafs. By the fame Rea- 
fon uontra j If one hath Caufeof AcSiion againft 
two, and obtain Judgment againft the one, he 
fhall not have Remedy againft the other ; and 
the alledging. That he hath the one in Execu- 
tion for this Caule, is not an Anfwer to the 
Purpofe ; and the Difference betwixt this 
Cafe, and the Cafe of Debt upon an Obliga- 
tion againft two, is, becaufe there every of 
them is chargeable and liable to the intire 
Debt; and therefore the Recovery againft: 
the one, is no Bar againft the other until Sa- 
tisfadion. And Vetrnvr faid, That in Cafe of 
Trefpafs, after the Judgment given, the Pro- 
perty of the Goods is changed^ fo as he may 
not feize them again: Wherefore by all the 
Court, nuUo Contradicente^ nor any of the De- 
fendant's Counfel being there, it was adjudged 
for the Defendant. 2 Cro. 7;. Brcm/n v. Wooton. 
How to re In an Adion of Trover and Converfion j 
ply to the thg Defendant pleaded the Statute of Limita- 
Umkati- ^ ion of Aiftions in Bar. The Plaintiff replied, 
ons. ' That he took out a Latitat fach a Term againft 
the Defendant, for this Caufe now depending, 

which 
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which was in the Time limited bv thet Sta- 
tute* To this Replication the Defendant de- 
murred ; and for Caufe (hewed. That it ivas 
incertaia^ andfb nolflbe can be joined upon 
it} for it only fays. That he took out a £(«.-: 
titat itich a Terqi, and doth not Ihew what 
Day of the Term he took it out j and (b we 
cannot take liTue upon it ^ and the ufual Form^ 
is to ihew the Day. I^^(?i& maintained the 
RepUcatton f and faid it wa^ good in Matter 
of Subftance, and the jLi^/V^rfhall be intended 
to iffue forth the firft Day of the Term j for 
the whole Term is but one D^f .in Conftrudli- 
on of the Law • and the Defendant may take 
a certain Iflue as it is pleaded. RoUe^ C^hief 
Juftice, anfwered. You ought to have fliewed 
the Tefie of the Latitat i for the Time is ma- 
tfcrialin this Cafe, viz,, to know whether it 
were fued forth within the Time expreCed in 
the Limitation of Aftions^ or without, nattie- 
ly, within fix Years, or no; and you might 
have made it certain by your pleading Speci- 
ally. Jtrman differed in Opinion j and there- 
upon the Court took time to advife. Style 
178. Coles SigpXti^ Sibfye. 

■' AAion fur Trover of divers Trees, afuiT>. j^t injuria 
in the County of Surrey ; the Defendant pleads, fua propria, 
ThatQufeen Mary was feifed in Fee of the ^'oo^^^^^ 
Manor of D. in the County of Sujfixj, where plication,; 
tfaoie Trees were growing, and granted it to 
tbe Defendant in Tail, whereby he was feifed 
thereof j and that J. S. ciit the faid Trees arid 
granted them to the Plaintiff, who lof^ them, 
and the Defendant found and converted theifn^ 
&c. The Plaintiff replies, De injuria fudfro:- 
fria^ &€, And thereupon Iflfue was joihedi 
Coke moved. That the Replication was ill j^f or 
* , -4 . , - -De 
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De iwitria fua propria is not any Plea, wherd 
the Defendant makes Juftificacion by claiming 
an Intereftin the Freehold to 'himfelf; as 
i6 Ed. 4* 4* 44 £</ ;. i8 and 14 H. 4. ;2. 
is upon the fame Reafon. But where one 
claims not any Intereft^ but juftifies by Com^ 
mand or Authority derired from another^ k 
is otherwife : And of that Opinion was the 
whole Court. Wherefore a Replevin was a- 
warded, x Cro. f j^. Archbifhop of Canter^ 
hurf V. Kemp. 

Barr^ aF Trover. 

T Rover de 2 hbus, tarr* quod hoves vjen in 
manerii/^ def. in quo ipfe per prefcripi babuit 
€xtrabur\ unus bos moriebatur de infirmitaUy ^ 
def. proclamavit alterum 1 diebus met cat or y C^c. 
Reptic* quod unus bos obiit per nimium labor eW^- 
<^ trav. quod obiit de infi^mitate^ <^ quod def^ 
eonvertit aF bovem d'" trun/ quodproclarn 2 di€^ 
bus mercatoriis. Co. Entr. 40. 

^od def. ballivus manerii in quo dotn babuit bona, 
waiviat. in Com* Midd' cepit averia ibidem^ 
waiviata c^ trav converfion in Com' Warr Utf- 
murr inde. 3 Br. 48 f. 

^od emebat annulum in aperta Shop a in London* 
Ub. 2J4. 

Similis Barr Replic per maintenance de barr, & 
trav* fale tali die^ Demurrer inde. Her^ifi^t 

De cipbo argenteoyquod fuit imfignorat' eiper ^er^ 
pro 40 s. cum interejj'e. Her. 177. 

Sifnilis barr" de ; cipbis Replic per manitenance dt 
narr\ & travers impignorat. Her. 209. ^^ 

Trover pro admit! barr* quod adminifiratio fuip^ 
frius commijfa def. qui cepit bona & difpofuit prty^ 
foluc debitor^ & funeral' defunli, Replic quod 

I ^er* 
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^er. citarlfic* Jef.in cnr* Cbrifiianitat.froad* 
pullac literarum adm quafuer. revocat^ ^ cam-- 
p$ijf. quer. d^ def. vendidit bona fendepf lite 
f^ trailers qmd diffofuit dmar^ circa foluc dibitp^ 
rum & Funeral* exfens\ Demurrindc. Co. Entr« 

Ifrover per exec* de catenis aureisy ^c. a? parti nm 
CuP aP refiduum quod defi uscor tefiatoris bahuit 
eadem in wta viri pro apparat\ t^T. Et aver^ 
quod ^er. ultra eadem habuit bona fuffiden* ad 
Jolvend' debita^ &c. J^eplic* per maintenance de 
parr. Et travers quod bona tefiatoris ultra cate?^ 
pas adfolven debita. Raft. 8i. Her. 244. 

^uod difirixit bona in meffti pro redditu infilut. 
fuper dimijjfon^ inde ^ue/ qui requi/hit bona 
^iflriS' ei lib^ariy quod def. recujavit pififolr 
veret reddit. ^t tracers quod efi cuP alit.. 3 
Br. 483. 

De lignd> 3uod Rex feifii de bofcis undcy &c, con^ 
cejjit mf, in tallio^ quifucc^ ar bores, Et done CO'^ 
lor* Replic. quod ^er fuitfeifii de aliis bofcis w 
bi ar bores crefcebapt. Et trav*s quod crefcebapt 
in bofcis def Co. Entr. 41. 

Trover de bonis converfis & vendit\ barf quod non 
vendiditbonay &c. Dyer. 121. i And. 20« 

2)f accipitrcy barr quod invenit eum in columb^ 
& delibera'vit Pic. nefciens quod pertinebat quer* 

Her. IQ4. 
pe equo ; barr quod quer. poftiit equum def. bofpitatori 
fabuland.& non folvit pro pabuloy per qupd def. 
per conf regni pofi pabulum ultra valorem equi 
infolut* ii4m cepity & aonvertit. Depfurr. inde* 

Her. 162. 

i .1 . • ' 
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Ifm CuV. I Bro. 3 f 8. Bro. met. 20. Win. 
Emr. ;3. 

Non Cul* to Part ; to the Refidue be pleads 
Other Adion in Barr and Recovery there- 
in. Tre. Tro. 163. 

Stat. Limitations pleaded at Large. Tre, Troi 

^uod def. baUivus manerii in quo Dominus hahuit 

hona^aiviat* in Com-. Midd. (^ cefit a*veria 

ibidefH w^iviat. Et travers quod eft CuP in Loff^ 

don. Demum Special Vid. 8. 
J^f*^^ <^er* liceneiavit un^ ejf ranger imfignorare 

bona fro fecuritat' foluc- denar. fuper inde wutuat. 

Replic. quod non licenciavit &ijfiie. Tho. 61 • 

Simile ; Inft. CI. 304. 
^od cepit equam ut extrabur* & fecit proclanf. Et 

pofuit tarn ad depaliurand* Et quia quer. noluit 

folvere def. pro pafiura detinebat equam quoufq; 

evajh. % Inft. CI. 29 f. RepV qum obtutit 

filtfere 1 {$. 4 d. pro emendis & def, recufa^ 

'vit adcipire, Rejo. proteftando nonfuer.fufficien. 

emend, fro plaeito non ohulit. 298. Simile Bro. 

R. 94. 
jiF Trover & Converjicn Jtwf! Chival, defjufii" 

fi come Bailiff Vrapofit. & Scholar* CoUegii 

Regalis Cantabr. ^er* Ihmurr. Sfecialment*- 

Br. R. loi. 
Barr quod def emebat in aperta Shopa in London. 

Tho.«2, TreiTro.if6, 161. Vid.poft. 
Simile cum avetmentk* 1 JBro. i^j. \ Co. 

83. 
Simile de dureo annulo, cum traverfia^ quod non fei^ 

vit annulu fore annulu def Ra. £ntr. 30* 

Simile 3 Infl. CI. 294, 
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Simlts Bar/ cum avermentis RepV per maintenance 
de narr. Et traversfale tempore diei. Demwrr* 
inde Special\ Ra. Entr. 24. 

Similis Barr defevo empt, inWefim. Similis jRe- 
plic' (^ traversy iffue inde. Ra. Entr. 449. 

Similis de 4 ulnis diapts empt. apud K. Replic de in* 
jur propr &^ tr avers vendition, in aperto mercato 
iffue inde. Ra. Entr. 449, 450. i Bro* if 8. 

That the Defendant bought' the Goods in 
open Market, z Mo, Intr. lyr. Simile ^ 
Inft.Cl.29;. 

Ar narr de % Cypbis; Barr. quod fmr impignorat* 
dtf, per quer, pro zzL cum inter effe. Replic per 
maintenance de narr, Et travers impignoration 
Ra, Entr. 4J. Rejoind. & Ifue fur le Tra^ 
verfe. 

Simile de Nave ^ Bonis^ Barr. quod def. ut Capi- 
taneus navis regalisfer mandat. Regis cepit no-- 
vem &^ bona ut prifam negotian^ in parties 
tranfmarinis contra probibitionem Regiam, De- 
murr inde. Br. R. 99- 

Trover de averi^. Barr quod per conf. Civit. 
London averia iHva empt. veL vendit, perforin^ 
fecum infra mercatu de Smithf ante bovam no* 
nam meridiei forisfaB. fucr majori, d^c. ^od 
^sr vendidit 2 Juvencos quof dtf feijivit, Et 
travers quod funt cuP de converjion apud. W. 
Tho. %io. 

AV Narr de bonisy Barr quod ^er dimifit def 
Cottag cum bonis ^ ei^ agreai fuit int, partes quod 
def uteretur bona pro termino & in fine ead. de^ 
. liber aret velfolveret quer. rationabile pretiu ad^ 
judicand. per tV, qui adjudicavit ea ad f S. quos 
def. obtulit» Demurr. inde. Wi. Entr. 3 1 , 

At 
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AS natf it fpadone^ Barr. quod quer dedit au- 
tboritat. T. vendere Spadonem^ qui agreavit cum 
def. quod ipfeprobaret eum, & fi nonfuitfanus 
*vtl! aifpUceret def. tunc reddiberaret T. defyinx/e-^ 
nit Spadonem infanum per quod eum redelibera^ 
ret. T. cum averment, quod fpado fuit in tarn bci 
nofiatUy &c. Replic per maintenance de narr 
'Bt tr avers agreament. I Bro. 356. Simile^ 

Inftr. CI, 298. 

J)e 90 ovibus amijjis. Barr. per Judicium pro ^er . 
fuper verediSto in trangr* in ead. Cur pro eadem 
caufa & dampna ajfef% ad zd- Re flic, quod du9 
denar. nonfuer. ajfef.pro valore jeu \converJion 
4>viumfed pro caption & fugation cvium, Et tra^ 
. vers caption, dt fugation. in al. aSion.fore ead* 
quoad converjion. ovium Demurr Special*. Win. 
Entr. 99. I Cro^ Lacon'/ Cafe. 
Simile Placitum, Win. Entr. 62. 

Barr. al. Trover quod emebat bona in aperta ShopM 
in London, Replic. per maintenance narr, & quod 
def, deliberavit bona^ cuidam R. qui per fraudem 
inter ipfum d^ def vendidit bona def ad intent 
,tionem defraudare quer. Rqo. per maintenance 
de Barrf Et travers k fraud & Ijjue inde» Win. 
Entr. 109. Simile 3 Inft. CI. 289. 

Barr. al. Trover de Cimba J^od Admirallns An^ 
glia per literas Paten, habuit omnia Wrecca fuper 
littora Maris vel rivorum infra fluxum & re^ 
fluxum Maris jF. Officiar. Cur* Admiralitat, ce- 
pit Cimbam fiuctuan. in Rivo Thamejis & 
vendidit ^er\ Replic. quod def. infra an" 
num & diem pofifeifur. cimbam clamabat^ ijfue 
fur k'cjain^e. Ra. Entr. 44f. 



Barr. 
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Bdrr. quod def.affirmavit querel^m in dehitoin 

. Cut^ U^eftm. verfus quer.fum. & attach, inde 
agard. hBivoCur\ tjui bona attacbiavit^ & 
ifuert. adfro^ Cnr^ defalt.facknd^ bona for i^aS^ 
Juer. Domino ptr quod baUivus ea feifivit & dt^ 
liberavit def. falvo cufiodiend. quoufquiy ^c* 
Et travers quod^^uer. fojfeff, fuit de bonu dit 

\ & anno narr. fpec\ Ra. Encr. 447. 

^l narr. fer Exec del Exec* Ban. quod def. feijttnt 
de mef. dimijit tejtatori fro anno reddendo reddit^ 
<^ pro redaitus tnfotuc. nomine difirtSionis cefit 
bona, Et trovers le canverfion. in narr\ Reflic. 
per maintenance de narr.O* ijfue. Ra. £ntr. 

^pd^er* cognovit Statut. Stapul. def. pro 200. 
qui fuperinae profecut* breve de extendi fac. 
quod deliberavit Vic. qui virtute cujus feiwit 
bona quer. d^ ea liberavit def. in parte fatisfaS^ 
debifu Ra. Entr. 4^1. 

Trover by a furvivin^* Merchant ; Defendant 
pleads they were joint Merchants^ and (b 
there ought to be no Sundvorfhip ; and that 
one of the Deceaied made a Will^ and left 
an Fxecutor^ who proved it^ and is livings 
andfb.of the other. To which thePlain* 
tiff demurred. Lev. Entr. 2o. 

Defendant pleads^ That the Plaintiff fold the 
Goods to him at London. Bro. Fade mec\ 

That the Plaintiff Ucenfed a Stranger to 
pawn the Goods for Security of Money 
lent. 2 fllo- intr. 149. Trei Tro. i J 8. 

Plea, That the Plaintiff delivered the Horfe 
to B. to fell for him ; and that he fold him 
to the Defendant upon a Price if he was 
pleas'd with him ; and gave him Leave to 
try him by riding ; Miles. Tre. Tro. 177- 

O To 
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To Trover for an Anvil; Pleai That ^e 
Defendant^ as Bailiff oJF the Courc-BanDa 
of E. and by Vertue of a Levari^ did levy 
and cake che Plaincifif's Anvil, had ic ap- 

Sraifed, and fold it for 26 /. and gave the 
foney to O. B. who had recovered the 
iame againft the Plaintiff in the (aid Court 
in an A^ion on the Cafe. Tre. Tro. i8i. 

Sur Trmtr Jtun Cbival Dtf. jufiify le, Ccn^ 
verjim per k Cufiom £Anptttnt ut dm- 
mum Hofpitatcr fro fabulo. ; Inft CI. 300. 
Simik Ra. Entr. 26, 27* 

^f Trover & Cmvtrfim id Hens le Plaint* & 
Def. un Waterman plead que les beins fue/ 
fuitncrs & perdus fer Temfefiat\ &c. Id.- 
300. Simik Br. R. lox. 
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Of the Evidence^ f^erMS and ftulgmcntp 
in Anions of Trover and Qmverpon. 

Scntcfloc Ox __^ 

the spiri. TN Trover, upon Evidence at a Trial be-- 
SScSSft A fore Holt, Chief Jufticev at the Sittings in' 
withmthdr Middle fex^ the Cafe was. The Plaintiff proved 
J^S *« Goods to be in his Poffeffion, and to bo 
Evideoce taken away by the Defendant : The Defendant 
Poinmicd ^^w^^i That thefe were the Goods of Jane 
ocherwife ' Blackbam, in her Life*time ; and that the De- 

tttiMat- ^^^^^^ ^^^ ^**^®^ ^"^ Letters of Adminiftra- 

m-* * * tion to her, and fo was inticied to the Goods. 

Upon this the PlaintifFproved, That fome few 

Days before her Death, (he was a^ually 

jsnar- 



married co him : And in Anfwer to that it was 
infifted. That the Spiritual Court had deter- 
mined the Right to be in the defendant i 
for they coulcTnot have granted Adminiftra- 
tion to the Defendant^ but upon fuppoiipg 
there was no fuch Marriage ; and that this 
Sentence being of a Matter within their Ju- 
rifdidion^ was concIuHve^ and could not bd 
gainfaid in Evidence. lB.t pr Holty Chief 
Jaftice, A Matter which has been diredly 
determined by their Sentence^ cannot be a- 

J^ain tried. Their Sentence is conclu/ive in 
uch Cafes, and no Evidence fiiall be admit- 
ted to prove the contrary; but that is to be 
intended only in the Point dire<%Iy tried : 0« 
cherwife it is if a collateral Matter be col* 
leAed or inferred from tbeir Sentence^ as in 
this Cafe; becaufe the A(lminiflration is 
granted to the Defendant, therefore they in- 
ter that the Plaintiff was not the Intefiate's 
Husband^ as he could not have been taken to 
be,if the Point there tried had been M^ried or 
Unmarried^ and their Sentence bad been, Noi» 
married, i Salk 290. Blackhams Cafe. 

In trover and Converfion, Iffue was join'd, ^'^^l 
That the Horfe in Queftion was bought at in Markct- 
Dait in the County of Torky in open Market ^^^• 
there i but the Evidence was, That it was 
bought at 5. in Lancashire \ and it was hol- 
den. That this did not prove the Jffue j and 
that as this is pleaded, the Place is material; 
whereas upon a General IfTue it had not been 
fo. Nata* Cl. 1%'^.Anonymus* 
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SS/*2!L- ^n Trover for Money, the Cafe was upon 
uI^STnd Evidence, That the Plaintiff's Son had ge- 
gave it to neral Authority^ from his Father^ to receive 

sw^H EW^ ^Q^ P^y ^^^ ^^ Father's Money. The Son 
dcnce ad- took a Bill for Moncy due to his Father^ and 
TwCT^i- received it without a particular. Authority for 
i;amft H. that Purpofe^ and this Receipt was with an 
Intent to imbezil and fpend it : But he gave 
a Receipt as for Money had to his Father's 
Ufe ; and this. Money was given to the De- 
fendant. The Queftions were, ift^ If the Son 
could be a Witnefs in this Cafe to prove the 
Delivery ? And andly^ Whether the Father 
tould maintain an A<ftion of Trover? Holt, 
Chief Jufliccj was of Opinion^ That the Son 
might be admitted as a good Witnefsi hisTe* 
ftimony being corroborated by other Cir« 
cumilances ; and that the Adion was main- 
tainable for the Father ; for that the general 
Authority that the Son had to take his Father's 
Money, made the Receipt of the Money to 
be to his Father's Ufe^ and a good Difcharge 
ef the Debt^ fb as that the Father could not 
avoid the Payment, and charge the Perfon 
that paid the Money with an AcHcn j and 
then, if thi Payment was a good Difcharge^ 
it is Reafon it inould be his Money ; and the 
PolTeffion of the Son is the PofTeffion of the 
Father^ the Son being to this Purpofe as his 
Father's Servant ; and according to this Opi< 
nion the Plaintiff had a Verdid, but he faid 
he was willing to have a Cafe made of it; 
but the Defendant acquiefced in his Opinion. 

1 Salk. 209. 

^^'»^«hcr • In an AAion on the Cafe for Trover and 
?yotS; Converfion of Goods ; the Defendant pleads 
)fi Pawn che Plaintiff pledged them to him for ten 
"**^ K^y ♦ Pounds ; 
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Pounds ; Whether ic ought to be pleaded or 
given in Evidence? DMbh. Bro. Adion 6n 
Che Cafe. P/.xi;« 

In an Adion on the Cafe for a Trover and cuOom of 
Converiion.brought by, jF, 5. a Citizen of CoU ^«. 
cbtSier, againft the Farmers of Toll of the evWcdS. 
City of Ltm Jan for taking of Goods; the De- 
fendant pleaded Not Guilty. Upon a Trial 
at Bar, Jones and Croie being only in Court, 
the Defendant confeiTed the taking of the 
Goods for Non-payment of Toll, which the 
Citizens of London claimed by Cuftom, and 
the Citisxns of Colcbefier claimed to be exempt 
by Charter of King Richard, and the Citizens 
of London proved by feveral Records and En* 
tries in their Books, that the Citizens of CoU 
cbefierpaid Toll And on the Bvidence, the 
Counlel for the Plaintiff obje<5led. That this 
was no good Evidence on Not Guilty, but 
ought to have been pleaded Specially ; to which . 
Opinion Croke inclined. Sed Jones econtra ; for 
it is not like a general Adion in Trefpafs^ in 
that he muft plead Specially the Cuftom for 
Toll • but in an Ai^ion on the Cafe for Tro- 
ver andConverfion, every Thing that proves 
the ConverHon lawful maybe given in Evi- 
dence on the General liTue; but the Jury was 
permitted to bring in a Special Verdid if they, 
pleafed: Keverthelefi they found a general 
Verdid for the Defendant ; and Judgment 
was given accordingly. fP^. Jones 340, Cicy 

of Cglcbefter verfus City of London^ Notey It 
appears by i Roll Rep. 44. in the Cafe of 
Hill and Hawhs, That the Cuilom tp cake 
Toll may be pleaded Specially. 

03 i« 



? 



19^ IKSetttf on tfie Cafe &i| 

^'orrro- In Trover, upon Not Guilty pleaded it ap-, 
vermin Mpd' peafcd in Evidence, That che Defendant was, 
iiiefex, and Tenant by the Curtefy of Lands in Ireland, 
o^\n\re. ^^d had cut down and fold the Trees of the 
ia>tti, good. Eftate ; and that the Reverfion belonged to 
the Plaintiff, and two others in Coparcenary: 
Upon a Cafe made for the Opinion of the 
Court, it was refolved; ift. That in local 
Adions, as in Trefpafs tjnare claufum fregit^ 
the Plaintiffcannotprovea Trefpafs but where 
it lay, nor lay it in any other Place but where 
it is ; but it is otherwife in Adions Tranfito* 
ry, as Trover: Ergo% here he may lay the 
Converfion here, and prove it in Ireland, Vide 
Style 531. zdiy. One Jointenant, or Tenant 
in Common, or Parcener, cannot bring Tro* 
ver againft another ; if he does, it is good 
Evidence upon Not Guilty : But if one Join- 
tenant brings Trover againft a Stranger ; in 
that Cafe the Defendant may plead it in A- 
batement, but cannot take Advantage of it 
in Evidence. 2 Lev. 113. Cro. EL f5'4. i Salk. 

a 90. Brown ver. liedges. 

Dcrajner Harris faid. That it was the common Expe- 
qacft wde- ^i^nce, that the Detainer of Goods from an 
jiver, Evt- Owner after Requeft, is allowed for a fuflici- 
Convw fi! ^^^ Evidence to maintain a Converfion : Where- 
on.°^ ' unto T anfwered. That tho* legally it wer«^ 
not a Converfion, yet in that Caft it was rea- 
fonable to allow it for an Evidence to prove 
a Converfion 5 becaufe, if you have Goods 
of mine lawfully, by Fin^Jing or Bailment^ 
yet when I require them of you, you can no 
longer lawfully hold them; and therefore 
when you ftill detain them from me, it ar- 
gues you claim them as your own, and fo ufe 
them. Hoh. 187. j^gat v. Lifte. S. C. not S. 2 

I Brtm 
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« Brtw. y. S. C Hutt. io. But that Book lays, 
Hequefl and Refulal to deliver is good Evi- 
dence to prove a Converfion ; but if it be 
found Specially, it cannot be adjudged a Con- 
verfion. 

If the Goods were not the Plaintiff 's^ the 
Defendant ihall not plead it; but fiiall plead 
Not Guilty^ and give it in Evidence. Bra. 
jiSimm the Cafe. PL 109. 

In an Ai^on upon the Cafe upon a Tro- Denial, 
▼er and Converfion of 200 /. delivered by the ^j^^Jj^ 
Plaintiff to the defendant ; and upon Not of a c^ 
Guilty pleaded^ the Queftion was. If Denial vcrfion. 
by the Defendant to pay it upon Requdft, 
would bear an Adion ; and the Cafe of 
^ac was argudd, who brought an Action of 
Trover, &c. for, 200 /. in a Bag ; and by 
Verdid it was found that Demand was made 
thereof, and a l>eoiaI to pay ; and by DoJei- 
ri^iy it was a Converfion. 

. Cftfke acconied ^ but Haughtm doubted the 
Ca(e. And M;«», Prothonocary, faid. That 
heremenibreda Precedentin the Cafe^ where 
it was refblved. That in fuch Cafe, a Denial 
of ^ Horfe was a Converfion. 

, Ua^^tm^ I remember an AAion of Tro* 
vec W4s brought for a Trunk, and it was ru- 
led tb^re. That if one hath Timber in my 
Land, and he demands Liberty to carry it off 
my Im^ and I dony it ; t\&s is not a fufficient 
ConveriiQa 

Dddetidge^ There is great Difference in 
Ca(es J for aHorfepr Money cannorbe known, 
if they be ufed ; but Timber mff}':. E$ adjcnr- 
ngtHT. Qwm If I. \Dniiy verfiti WsBtr, 

O 4 , ia 
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EfWwS^ Trover for 14 Lemon-Trees, and theStatutc 
BConver- of Limications pleaded. On Evidence at 
*»• Nifi Vrius^ coram Hoky Chief Juftice, it ap- 
peared. The PlaintifF obtained Leave front 
my Lord BruJenell above fix Years before to 
have the Trees ftand in his Garden at TwHten^ 
ham ; and that his Lordfhip's Gardener might 
take Care of them. After my Lord (old his 
Garden, with all his Trees therein, to my 
Lord Tartland i who afterwards ibid the Gar- 
den, and whatever he had from my Lord 
BruJenelly to the Defendant j and a Demand 
and Refufal within fix Years proved upon the 
Defendant. 

Here it was objeded, i* That the Gardener, 
who received the Trees firft from the Plain- 
tifF, and continued Gardener all along3 anc] 
looked after and reared the Trees, could not 
be a Witnefi ; for that he, in cafe he proved 
a Title in the Plaintiff^ could hereby intitle 
hirofelf to m A&ion for his Labour and Skill 
employed in rearing up the Trees ; whereas 
if it went for ihe Defendant, he was to have 
nothing. 

But this was over- ruled by JFfo/r, Chief Ju- 
(tice, Becaufe if the Gardener took Care of 
them as my Lord BrudenelVs Servant, he was 
to have nothing for his Pains from the pefen^ 
dant. 

2. If my Lord only gave the Gardener Leave 
to do it for the Plaintiff, the Gardener ttien 
was fo far xYit Plaintiff's Servant ; and it was 
never doubted, but a Servant ' Was a good 
Witnefs for his Mailer. 

He alfo held. That thefe Trees being iq 
^oxes, and feparate from the Freehold, could 
<iot pafs by the Grant of the Garden> nor by 
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the Words fall bis Trees therein); for they - 
were not Us Trees ^ that is^ my Lord Brud-^ 
neffs. Nay^ It would be hard to compre- 
hend them by Conftrudion within the Grants 
if the Words had been (all the Trees in the 
Gardenj^ without there were a Schedule of 
the Trees intended to pafs^ and the Plaintiff's 
Trees mentioned therein ; but he agreed^ if 
they had been conveyed by myXordJSiWe* 
fie/fs Grants that had been a Converfion ; and 
being above fix Years, the Iflue would be a- 
gainft the Plaintiff. 

Andbefides that. The Grant of the Garden 
was a Determination of the Licenfe given to 
the Plaintiff; and that the Grantee might 
diftrain the Trees Damage-feafantj but he 
having not done fo, but fuffered them to con- 
tinue, was io far from a Converfion, that it 
was Evidence of ^ Licence by him< And he 
(aid. That by a Grapt of all a Man's Trees^ 
Apple-trees would hot pais. And the Plain- 
tiff had a Verdid. Mod. G. 17b. Olivierever. 
Vernon. 

In an Adion upon the Cafe on Trover, -t w^s p^^j^i ^^^ 
found by a Special Verdid, That one Peper tcrRcqi^ft 
was pofleffed of thofe Goods, and the Defen- ^^jf SS. 
dant found them ; and Petier made the Plain- verfiom 
tiff bis Executor; and that the Defendant 
knowing them to appertain to the Plaintiff, 
denied to deliver them unto htm upon his Re- 
queft. And whether that were a Converfion 
Without any other Ad: done ? was the Qiie- 
ftioh ; and all the Juftices, Pofbam abfent, 
held. That it was a Copverfion by the folic 
Denial. But being afterwards mov^ed again, 
Pofbarh held it to be no Converfion : But it 
was cited at the Bar, That 2} EUz.: m this 

Court;, 
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Courts it was ruled to the .contrary. Ei aJr 
joumatwr. I Cro. 49 f. Eafin ver. Newman^ S* C- 
Goldf.^ 1$%. SmC* Moo. 4.66. and there 'tis faid to 
be adjudged a Convernon in Pophams Abfence, 
and cited to be fb adjudged. Moore 8^ i . Ifaac 
ver. CUrJL Brown, 17. Anonymus. Adjudged a 
Converfion. 
Confa|fi«i In Trover at Nifi Prius, coram Holt, Chief 
wbatEvi- JufUce ; upon Evidence the Cafe was this: 
^nce of A Carpenter fcnt his Servant to worjc fior 
'^^ Hire to 'the Queen V Yard ; and having been 

there fome Time^ when he would go no niore^ 
the Surveyor of the Yard would not let Jbim 
have his Tools, pretending a Uikge to detain 
l^ools to enforce Workmen to continue till 
the Queen*s Work was done j and a Demand 
and Refufal being proved at one Time^ and 
a Tender and Refufal after : Holt, Chidf Ju« 
dice, The very Denial of Goods to him that 
hath a Right to demand them^ is an, adual 
Converfion^ and not only Evidence of it^ as 
has been hplden ; for what is a Converfion but 
an affuming upon one's felf the Property and 
Right of difpofing another's Goods ; and he 
that takes upon himfelf to detain another 
Man's Goods from him without Caiife, takes 
upon himfelf the Right of difpofing of them ; 
fo the taking and carrying aw^ another 
Man's Goods, is a Converfion : So if one 
comes into my Clofe, and takes my Horfe sttt^ 
rides him, there it is a Converfion ; and here, 
if the Plaintiff had received them upon the 
Tender, notwithftanding the Adion would 
have lain upon the former Converfion; and 
the having the Goods after would go only in 
Mitigation of Damages ; and he made nc 
Account of the pretended Ufage, but comr. 

pared 



pjrcd it to the Doftrine among the Army, 
That if a Man came into the Service, and 
brought his own Horle, that the Property 
thereof was immediatly altered and vefted in 
the Queen, which he had already condem- 
ned : And here one of the Particulars in the 
Declaration being ill laid, the Defendant was 
fouiid not Guilty as to that, and Guilty as to 
the reft* Mod, Ca. 212. Baldwin ver. Cole^ 

An Ad^ion of Trover and Converfion was Evidwc 
brought for Oats, &c. and the Caufe upon hj^ier who 
proof was. That certain TrefpalTers had ta- ^""** 
lipn thefe Oats from the PlaindfF, and brought ' 
them to the Mill to make into Oat* meal, and 
the Plaintiff came to the Miller before any 
Thing done, and d^nanded the Oats as his, 
and forbid him to proceed totnake it into 
Oat- meal ; but the Miller did proceed for all 
that, and made it into Oat-meal; and the 
Judge held it to be a Converfion in the 
Miller, and direfted the Jury accordingly, al- 
tho' it was urged by the Counfel of the De- 
fendant, That a Miller was a Publick Officer, 
and did but his Duty in this Cafe : And in 
this Gale it was holden further, That if -rf. 
takes Goods from me, and thefe afterwards 
:come to the Hands of J?- by buying or other- 
wife, and he converteth^hem to ms Ufe^ B. 
ihall not be charged to me without a new De- ; 

mand ma||e of them unto him, and a Deten- 
tion afterwards, Clayt. $7. Holdfworth's Cafe. 
,M0* ^60. I Crp. 495. Oots. lyz. 

Upon Motion for a new Trial, the Cafe urcr>n4 
appeared to be this, ^n Executor feveral Demand, 

Years before, had left fome Houfhold-flufF J^^'l^ ^^"a 
in the Houfe by the Confent of the Heir, convcr- 
who ufed them after, and within fix Years af^^^"- 

the 
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the Adion brought^ cbe Executor dematxfs 
the GoodSj and the Heir refufed to let him 
have them ; whereupon Trover was brought^ 
and the Statute of Limitations pleaded. And 
fer Ctir. The Ufer before the Demand was no 
sttrate of Converfion or Evidence of it ; for it was 
Umitan- with the Confent of the Executor till then, 
^^^b? And the Demand being within fix Years, the 
pleaded in Refufal which enfued it^ aftd is the only 
Trofcr. Evidence of a Converfion in the Cafe, was 
within the fix Years ; and if a Trover be be- 
fore fix Years^ and a Converfion after^ the 
Statute cannot be pleaded. FareJL 99. ff^art" 
Uj Mountague ver. Lord Sandwich. 
The taking In Trover and Converfion* upon Not Guil- 
SomnUfE- ^ ^^^ Evidence was, That the Goods were 
ooers of taken and (old by Virtue of a Commiffion of 

nuTbe Ri- ^^^^^ J ^"^ ^^ ^^^ ruled, That this Matter 
ven in & might be well given in Evidence upon Not 
vidcDce. Guilty pleaded, as detaining of Beafts in a 

Market for Toll. AUejn 62* C^mbs 'uerfas 

Cheney. 

ft?aw?niaw ^ Seaman dies \n tht Voyage, the Cap- 

\x\n^Txo. tain, according CO the Ufage among them up- 

^cr ^or on fuch Occafions, takes all his Goods and 

before the f^IIs them at the Ma(t, and makes an In- 

Maft, the ventory of them5 and of the Rates he fold 

Sn thcrc*° fhcm at, and delivered it to the Adminiftra- 

being ?oid. trix at his Rctum, who brings Trover feir the 

Things juft as they were mentioiM in the 

Inventory, and recovered juft the Value for 

which they were fold, in Damages; One /• 

Urn in the Declaration was, That the Inte* 

ftate had been pofleiTed of duoiecim dimld. 

Tbeeis de (Spirits} with a Da(h as here, (An- 

gliccy twelve Half-Cafes of Spirits j and alf 

a fiftj 
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fifty Gallons ^mia caHiJa (Anzlke fifty Gallons 
of Hot- Waters.)At theTtial ofthis Caufe before 
Bolt at GmU-Hall, He held. That this being . 

Trover upon the Poffeffion of the Inceftate, i;„^ „';, 
and Not Guilty pleaded, that the Defendant be given in 
cannot give in Evidence a Will made* and ^°poV^. 
Executors appointed, but that ough: to have tion of the 
been pleaded in Abatement. But if Trover '"f^'**'*- 
had been on the Poffeflion of the Adminiftra- 
tor, there, upon not Guilty pleaded, he thcp'ffef- 
might take Advantage of that Marcer in Evi* iion ot the 
dence. And if an Executor bring Trover ^f^^J." 
upon the Poffeffionof hisTeftator, upon not 
Guilty, he fhall not be put to prove himfelf 
Executor j fecus, if he had brought it upon his 
own Porfeflion. And he farther held this 
Ufage of felling Goods of dead-Seamen, at the 
Mart, to be void. After Verdift it was mo- 
ved in Arreft of Judgment, by Branth-waite ; 
T. That it is incertain what is meant by 
Cafes. 2. That the Quantity ought to ap- 
pear. ;. Spirits is of an incertain Senfe. 4. Ic 
ought to have been put into Latin, (ince ic 
hath a Latin Word, or with a framed, and an 
Angikt J for if VVords be fo incertainly laid, 
that it is not known what is meant by them, 
it is ill; but if they be infenfible Words, no 
Damages ihall be intended to be given for 
them; and this was agreed to per Cur\ and 
they all held, That Trover will lie for a Cafe / 

or Tub, becaufe it is an individual Thing ; 
but if one bring Trover for a Tub of Water 
or Beer, without fhewing how much it con- 
tains, they inclined that it was incertain, tho" 
it fhall be underftood to be for the Tub and 
the Beer : But it was agreed. It would He for 
ft Trunk of Linen, for a Library of Books, 
&t. 
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t^c. Mountague contra. Style %yo. Trover by a: 
Carrier, and a Trunk of Linen, and other 
Matters^ good afier Verdid; Albion for burn- 
ing the Defendant's Barn ; per tjmd^ he hath 
Ion federal Goods, & ^ujedam Omamenta fro 
if$u^ good after Verdid. i Keb. 82 f. r Fen. 
17. The Rule before put, if Words be infen- 
fiUe, Damages are not given for them ; and 
if they have any certain Senle^ then it 
will be well; and he faid^ a Cafe of 
Brandy or Spirits, was as well known among 
Seamen, as a Hundred of Fruit or a Bottle of 
Wine among others. Vide 2 Ro. Rep. ^4. for 
Goods to the Value of 300 /. x Sid. 98. Trover 
frodnobus Vlancis Granariu {AnglUe Planks of a 
Granary) good becaafe conmied to a certain 
Ufe and Place. Style^ i%Z. for a Library of 
Books, without faying how msmy^ or what 
Books. Good for a Piece of Brandy, i Levf 
203* fro quadam TarcelLfili. good. 2 Saund. 74. 
fro decern, fariiui Ttgukrum & wiorttm^ (yingUet 
Curtains and Vallens.) i Lev. %oi.De tritm 
Sirmk Fceni (jinglice three Cocks of Hay.JI 
t Keb. 227. De Moden^fiU. (Anglice a Dozen of 
Thread.) De mo Mejfuagio, (^Anglke the Sign 
pf the Crofe-Keys-j-S^/e, 419. Cro. Jac. Wood 
v. Smitbt De uno Tlumboj &€. for a Sack of 
Corn. 

Hokf One may have Trover for a Piece^ 
tho' Ibme be larger than other ; and a Li*- 
brary of Books are eafily afcertained by the 
Place they were in, and asking what they 
were worth in the whole ; and he put the Cafe 
of Trover, of fo many Ralis & Palu^ (Anglice 
Rails and Pales.J And tho' there the W< ^ 
Gallon was (aid to have a certain Latin Name^ 
that is Congins, yet Boh faid^ Our Gallom 

are 



mec not the fame With that of thcRsmimsi 
And the Cafe being moved at another Day^ 
upon the Spirits^ which was laid ;was Englifi; 
whereas by the Statnte of H. 6. ail Pieadings 
are to be in Lathi the Court held^ That a Cafe 
of Spirits was certain enough ; and that Spi* 
rits with a Dafli might be well taken for Spiri- 
ubtts I and there is the Word Gak Galmis, or 
Galona Gakna^ to be met with in Sfdt^an for 
an B^gU^ Mealure^ containing eight Pints^ 
called a Gallon : And per Mam Cur\ Plaintiff 
had Judgment. FareJL i^i. Blainjuld verfiis 
March 

In Trover brought by an Executor^ the De- 
fendant pleaded. That the TeAacor died In- 
teftate, and that Adminlftration was commit- 
ted to ^. who Ibid the Goods to the Defen- 
dant, to which the Plaintiff demurred^ as a- 
mounting but to the General Iffue ; and fi> 
was the Opinion of the Court, i Kek % i8. 
Farlingverfus Dialom. 

A&ion fur Trover of five Kine, upon Not ^^ 
Guilty pleaded^ a Special Verdiift was found, COT?wfio« 
That one BkgravewBs poffefled of thofe Ktne, wh^c nor, 
and put them to Paflurage with the Defen- ^^^^ 
dant, and agreed to pay him twelve Pence for one . 
ev^y Cow weekly as long as they remained 
with him atPafturej and that afterwards BeU 
grave (old them to the Plaintiff, and he re- 
quired them of the .Defendant, who refufed 
to deliver them to the Plaintiff, unlefs he 
would pay for the Paflurage of them, for the 
Time they had been with him, which a- 
mounted to ten Pounds : Afterwards one 
ibrfier paying him the faid ten Pounds by 4rhe 
Jkppointment of Bkgrave, he delivered the 
five Beafts unto him ; and if fuper Mam mati- 

2 riam* 
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riam^ he be Gailcy, they find for the PlaiiH 
tiff^ and Damages twenty-five Pounds ; and 
if^ &e. then for the Defendant. Jones and 
Cfole (ahfentihus c^tmsjufiiciafiorum)concc;ivcd, 
. That, this Denial upon Demand^ and Deli« 
very of them to Farfier, was a Converfion« 
and that he may not detain the Cattle againft 
him who bought them^ until the ten Pounds, 
be patdj but is inforced to have his AAion a* 
gainft him who nut them to Pailurage : And * 

When and *^ ^ ^^' ^^^^ ^^ ^"^ ^^^^ ^^^^ Inn-Kccpet or 
what may Taylor : They may retain the Horfe or Gar- 

™y be ««e-ment delivered to them until they be fatisfied; 

Tndermni but not when one receives Horfes or Kine, or 

rill paid, other Cattle, to Pafturage^ Paying for them 

what 'nor. ^ weekly Sum, unlefs there be luch an Agree- 

* ment betwkt them : Whereupon Rule was 

given^ That Judgment fliould be entred for 

the Plaintifil % Cro. 271. Cbafman, njerfus Al- 

kn. 

Evidence of '^ ^^ Adion of Trover and Converfioo> 

a torctoiia nothing was proved but a tortious taking of 

the Cattle by way of Trefpafi, and driving 

them away ; and it was ruled a good Ground 

for this prelent Adion« ahd a Converfioii 

ihall be intended ; otherwife when he cotnes 

to them by Trover, there an A<%ual Polfeffion 

ihall be proved. C2. 112. Beckmtb verfus £/^ 

fn, 2 Sid. 264. Brum vcrfits Roe» agrees as to 

the firft Point; But fays. That where the 

Defendant comes by the Goods by Trover, 

that an aStixzl Demand muft be proved. 

A. brought an Adion upon the Cafe, iind 
declared. That the Dean and Chapter of JVefi^ 
^ofan P^i^^U did leafe unto him a Houfe for Years 
indcnmrc. by Deed indented^ of which Indenture he 
was poffefTed, and afterwards loft it ; and by 
Trover it came to the Hands of the Defen- 
dant, 
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dant, who fold it^ and converted the Money 
thereof coming to his own Ufe : The De-- 
fendant pleaded Not Guilty ; and the Plaintift 
gave in Evidence, That the fatd Leafe wa$ 
made to him^ and to one £• and that the faid 
. Indenture was delivered to the iaid B. fand 
that was agreed to be the Pofleffion of them 
both j and afterwards B. died ; and afterwards 
j1- the PlaintifF^ was the fole Owner ot it^ 
and that was holden to be good Evidence on 
the Part of the Plaintiff; and if the Plain- 
tiff can prove the other Part of his Declara^ 
tiOn^ i. e. That the Indenture came into the 
Hands of the Defendant^ and that he fold itj 
That then he fliould recover. But it was 
given in Evidence on the Defendant's Part^ 
Thdt the faid S^lbld to the faid Defendant 
his Part and Intereft in the faidLeafe, and 
alfb the faid Indenture ; fo as now he is ht^ 
come Tenant in Common with the Plaintiff^ 
and then his Sale doth not give auy CauTe of 
Aftion to the Plaintiff; and that was holden 
by the whole Court to be good Evidence 
without pleading of it; the Cafe went fur-^ 
ther^ That A^ being within Age^ his leather 
leafed the Lands for 20 Years ; and after*^ 
wards the Son at his full Age^ upon the BacK 
of the Indenture, did releafe to the Defendant 
all his Right. And it was holden by Wray^ Ju- 
(Hcej That when the Father leafed^ he did it 
as Guardian to his Son ; and it was not any 
Ejedment of the Son3 but it was a Leafe in 
the Behalf of the Son, altho* the Son might 
avoid it • and then wh^n the Endorfement is 
ut fupra^ the fame is a good Aflignment j and 
after the Plaintiff was Jlonfuiti %L€on.%zo, 

V In 
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^^iau^ In an Aaion of Trover, &e. to prove the 

on for the Converfion^ it was offered. That the Plain- 

Thingi. tiff (jid demand Satisfadion for the Corn 5 

and it was ruled good Evidence^ the Demand 

being to the Party himfelf, who took the 

the Corn, tho' the Corn itfelf was not de-. 

mandedi but Satisfadion j ^od nota. Cl^t, 

itz. Rookehys Ca(e. 

ofL^'oMd In Trover and Converfion «f Goods to the 

ofGittof Defendant'3 Ufe : U^on not Guilty pleaded^ 

Goodi. jjjgy ^^j.^ jj jffj,^^ ^^^ ili^^g 3JJ Inventory df 

the Goods was given in Svidence to the Jury^ 
as the Goods were appraiied by Upholfters^j 
And in this Evidence -another Point did arile^ 
thtfe Goods were taken in Execution, nod 
delivered to the Defendant by the Shenffj 
iand afterwards the Owner pf the Goods, t- 
gainft whom the Execution was avrasde^ 
made a t^td of Gift of them to the Plaintiflu 
by thefe Wor^s, ScsUm, he granted all thofe 
Goods which were late put in Exocutioi^ 
Coke^ Chief Juftic6, /aid, That ^^r#«^iie wa 
data, that O^ <:o\M not encitk the Plain- 
tiff to thofb Goods ; for it is a Dikmma*^ for 
Tif/ito, that th^e Goods Were put in Executi- 
on, then they did not pa^ ; add admit that 
they were not put in Execution, he did not 
grant but only thofe Goods which were in 
Execution ; and lb tiiere is an Oppodtion ; 
and afterwards Judgment was given for the 
Defendant. 4 Lem. 243. Jtrilm and QaaJ^s 
Cafe. 

^'/nSffty ^" ^" Aafion of Trover and Converfion ; 
he is guilty at the Trial, Mr. Attorney General excepted 
?o dtr^* ^gainft the Evidence, That if it were true, i*^ 
chaigc deftroyed -the PlaintifF*s AAion j inafmuch a 
an'Aaon^ It amounted to prove the Deftnaaflc Guilty o 

of Trover. F© 



EelQiiy ; aad that they Will riot fufter a Mvi 
tofmother a Feloqy aqd bn^g Trefpaft for 
that which jls a kind of a Robbery. liideed, 
laid be^ If they had been acquitted or found 
guilty of l*elony, the Adiqn woul^ lie ; and 
Uierefpre it may $e cnaintaiiied agaitlft Mr^ 
C?nf, \^^ho was^ a$ Kke\vife was ffTiKiam Mayii- 
ardy acijuitted upoii an Ind^ment of Feloiiy 
^r this Mai^ter^ but not ajgainit the reft. Bu( 
my Lor4 Chief ^aron declared, ftid it waf 
agreed;^ That it (hould not Ijie in the jf^outh 
ctf the Party, t^ray^ Thaf hiipfe|f was i 
Thier, arid therefore 4ot duiljty of the Trei- 
pais; ^fo^t perhaps if it had appeared upon the 
AJeclaration the Deferidant ought to have heett 
ilcharged of theTrefpafs. ^^n what the 
Law would be if it appear^ upon the t^lead- 
ingi or were found by Special Verdift. My 
tiprd Chief Baron qid alfp declare^ and it 
was agreed, That whereas Jf7i^/^i» Aiaynari, 
brie of the V/itneffe^ for the Plaintiff, was 
Guycy> as appeared by his own Eyideqce, 

E' ith the Defendants, but was left put of the 
Jeclaratjon, that he might be a Witjtiefs far 
the Plaintiff j that he wa$ 9 good and legal 
Witnefs, but his Credit was leffened by it • 
for that he fworciiji his own Difcharge j for 
that whea theie pefendants (hould be cpn- 
Vi(^ed^ and have fatisfied the Condemriaciod, 
he migh^ plead the (kne in Bar of an Adion 
brought againit himfelf ; but thofe in the 
fmul ctm were now Witrteffes. Several wit- 
ne^es were received and allowed to prove that 
William Maynari did at feveral Times difcourfe 
^^nd declare the fame Things^ and to the like 
Purpofe that he teftified now. And my Lord 
Chief Baron iaid, Tho* a Hearsay viras not 
:' Pa' to 
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3 IX mora on tfie Cafe fo% 

to be allowed as a direft Evidence, ^yet it 
might be made ufe of to this Parpofe i mz,^ 
to prove that William Maynard vi^as conftanc to 
himfelf. whereby his Tcftimony was corro- 
borated. One Tiom, formerly Mr.'Reyfurs 
Servant, being Subpoena'd by the Plaintiff to 
give Evidence at this Trials did not ap- 
pear. But it being fwore by Exeter Waggo- 
ner, That Thorn came fo far on his Journey 
hither ward as Blanford, and there fell fo fick that 
he could not travel any farther; his Depofi- 
tions iti Chancery, in a Suit there between 
tbefe Parties about this Matter, were ad* 
niltted to be read, i Mod. 282. Lucj^ Luttrel 
V. G. Reynelf Efq; G. Turbewile^ Efqj J. Cory 
and Ann Cory. 
byl^c-^ In Trover for Jewels^ it was faid by Twif- 
leafe may den. There is no Plea in Trover but a Re« 
Efidoicc^" leafe, or Not Guilty; every Special Plea in 
Si cna. juftj^Q^jjQn^ being but Tantamount, i Keb. 

5 Of. Devoe ver. Dr. Coridon^ 

Diflrii^as Aftion for Trover ; in the Difiringas Jurat. 

by^Ac^r- the Defendant was named Sbacraft ; but in 

mu facias, tht Fenire Facias ^ and all other Proceedings, 

he was truly named : And this Mifnomer was 

was alledged in Arreft of Judgment. IVray^ 

The Difference here is little ; and in fome 

Countries (a) is founded for (0) and fo it is 

not material ; and it was awarded to be a* 

mended ; and the Plaintiff had Judgment, i 

Cro. 2y8. Denner if. Sbacrofti 
Damagcf, In Trover and Converfion of 2000 Loads 

iSdflS b ^^ ^^^'^ ' "P^" ^^^ Guilty pleaded, the 
Trover *" Defendants were found Guilty feverally, for 
wherethcrc feveral Loafls of Coals, and were found feve 
DcfSw. rally not Guilty for the Refidue,' and Judj 
ment accordingly, and incite Damages ; an 

on 
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Crofiec attH ContietfiotL aij 

one ideo in miferlcordia againfl the Defendants, 
and one ideo in mifericordU againil the Plain-* 
tifF, profalfi cUmorei and thereupon a Writ of 
of Error was brought in the Exchequer-Cham- 
ber: and the Error affigned, Becaufe the 
Judgment was againft both the Defendants, 
6)r leveral Damages, feverally ; for it was al- 
ledged^ that feveral Damages ought not to be 
aiTeiTed j but there being a joint Trover and 
Converfion laid to their Charge, they oughcto 
have been both found Guilty ; and they ought 
not to have been divided in the Verdid, and 
in the aifefling of Damages ; and if they might 
be fevered, yet thePIaintifFoughtto have but 
the Damages given againft one of them, as it 
is in Sir John Hey dons Cafe. Coke Rtf^ ii.fol 
y. and 44 Ed. 5.7. But all thejuftices and 
Barons agreed, That the Plaintiff (hould have 
feveral Damages ; for being found feverally 
Guilty, of feveral Parcels converted, he flialL 
have Judgment accordingly ; and it is not 
like Sir John Heydon\ Cafe, where there Was * 
but one joint and fole Trefpafi of Battery, and 
fo found ; and there, altho' the Damages 
were feverally affeffed^ yet the Plaintiff ought 
to take his Judgment for Damages, but of 
one : But becaufe the Trefpafs is feveral, and fo 
found, viz,, the one at one Time, and the other 
at another, altho' it be contrary to the Suppofal 
of the Writ, yet being found by Ve^di<5t, it 
ihal] not abate the Writ j and the Plaintiff 
fiiall recover according to the V^erdid, as ic 
faid there in the fame Cafe : So here, this be- 
ing feverally found, and the Converfion by 
them feverally, of feveral Things, the Damages 
are well aflTeiTed feverally, and he fliall have 
Judgment againft them feverally for Damages, 
according to the Verdift : And it was faid, 

P 3 •That 



low To be '^^^^ ^^^"^^ ^^^^ divers Precedents in tte 
enrcr'd King's Bjnch, and Commott Bencfi, to th« 
^hjjf feve- Purpofc. Th6 fecorid Error affigqed, wis, 
4ao^ '^' That there ought to have been feveral /udg- 
mentes de ideo in nfifiricordia againft the Dd« 
fendants ; and being otherWile it is Error. 
But agatnil that it was refolved, that therik 
Ihall be one Judgment only of Miftricordia al- 
tho' the pefendants be feverally found Guil- 
ty ; and fo are the Precedents ; whereupon 
the Judgment ^ivas affirmed. Vid. 44 Ed. 3. 6. 

d^6. 9 Hen. 6. 2. 22. Jffif. 76. ; Ct(y. 54. 
Phyerv. Warn and Dtwes. 

vcr'di ^ ^"^ ^^ Error was brought to reverfe a 

fhaii be en* Judgment given in an A^on of Trover and 

tciu Converfion for thefe Errors; Firft, It is faid 

of the Jurors in entring of thfcir Verdid, Dii- 

erunt jfra querente; and Secondly, In the award- 

f^€nirc how ^"S^f ^^^ y^nirc^ it hideoftacept.fuity withaii 

ro be a- &c. and fo it is not certain whence the Fenire 

warded, iifucd, 35 it oxjght to be. The Rule was^ the 

Judgment fhould be reverfed iV//?. Stjk^ 

J 9 f . 'Bausford againfl Tate. 

Noju(»5- Trover was brought againft two Defen- 
h^T^nii ^^^^^ ' ^"^ pleaded Not Guilty, ahd a Vet;- 
one!)eten. dift againft Mm. The other pleaded a Re- 
w VhJ'^" leafe^ of all Aftions, &c, and had a Verdidt 
found Guii- for him. ^ix U^iUiamWiUiamsy moved forjudg- 
'y.«»«be menc againft the other Defendant who was 
\h2t *thc" foand Guikv, but it was denied j becaufe rlie 
Plaintiff re Trover being joint, a Releafe of all Ac- 
Sf'xh^. ^i^"5 difcharged both, ride The Preface to Ho- 
hart^s Ke forts in Cock verfus yennour. ^^Mod^ 
379. Kiffin vtrftis fVillis and Evans^ 
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Trover by five ; and before Verdift 0tie ®f |"**f.]JJ^^" J 
them dies, and they proceed to Trial, and revcrfcSr 
Verdid for the Plaintiffs ; and then the Plain- bccaufeunc 
tiffs fuggeft. That one of them is dead, and SSKlTd"** 
pray Judgment for the Reft, and had ic ^ and before Vcr- 
the Defendants bring a Writ of Error ; and ^*^- 
afligned for Error, That the Party died be- 
fore Verdift, and fo Verdid wgs given for 
a dead Perfon. And after Argament at the 
Bar Judgment was reverfed ; becaufe every 
Man ihall recover according to the Right 
which he hath at the Time of the bringing 
the Adion j and therefore, if the Heir brings 
an EjeAment, and his Anceftor dks fubie- 
quent to his Adion, he ihall not recover. 
And in this Cafe, altho' the Plaintiffs were 
Jointenants, and had a Capacity of having 
the whole furvive j yet in Truth, every one 
had but a Moiety, and fo were not at the 
Time of the Adion intitled to fo much as 
they are after the Death of one of the Plain- 
tiffs. And as to the Cafe of 2 Bul/t. 262. 
Sfnngs Cafe, He reports the Reafbn of the 
Judgment to he, becaufe by the Death of the _ 

one the Aiftion furvives to the other : sBut 
he miftakes the -Reafon, i&s appeals by |tW 
and Readtmns Cafe. As to the Cafes where 
Trefpafs is brought dgainft many, and one 
dies, they differ much from this Cafej be- 
caufe there the Trefpafs is Joint or Seve-r 
ral, at the Pleafure of ihe Plaintiff j ^s to 
the Cafe of a Replevin, ; Ctg. ^74. tho* an 
Avowant is to feme Purpofes a Plaintiff, yet , 

he doth not bring the A^on ; and fo not 
Within the Rule, That the feme Right muft 
continue which was at the bringing the Action ; 
and fo Judgment was agreed to be reverfed by 

. P 4 the 
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the Opinion of three againft Dolben, who de« 
fired Time to cohfider. Raym. 46;. Wtdge-- 
Tud ^^^ ^^^ others verfus Bail; and others. 

routfTTto ^^ Trover of a Hotfe^ the Judgment was. 
Damages ^luod recuperet equum vel damna\ whereas it 
°° ^' ought to have been for Damages only ; and 
for this Cwfe it w^s reverfed. x Crot 1 16. 
Knight V. Bourne. 
Judgment On Error of a Judgment in Norwich y in an 
TJ^FqL Aaion of Trover of Goods, againft thefaid 
in Trover. Wood, and Anne his Wife, of the Trover and 
bow CO be. Converfion of the faid Feme, during her Co- 
verture; the Defendants plead Not Guilty, 
and found agairft them for Part, and for the 
other Patt it was found for the Defendants^ 
and the Judgment was ^od cjuereus recuperet^ 
his Damages found ; and that the Defendant 

jinna fit in mifericordiay and that the Plaintiff, 
per falfo clamore ^uoad refiduum unde Defendentis 
acquietati exifiunt fit in mifericordia. The Error 
affigned, firft, ■ becaufe the Judgment is. That 
the Feme /if in mifericordia ; whereas it ought 
to be. That the Baron and Feme fint in mi- 
fericordia ; for file cannot pay it without her 
Hufband ; alfo, becaufe the Baron pleads 
with the Feme, and doth not confefs the Ac- 
tion ; for that is the Caufe of the mifericordia. 
Alfo the ufual Courfeis in Anions againft 6a« 
ron and Feme for Trefpafs done by the Feme 
during the Coverture, if they be thereof con- 
victed, to have the Judgment, Idea Capiantur, 
againft both ; yet there is no Offence by the 
i Baron himfelf; and all the Clerks affirmed 

that fo was their Courfe. Another Error was 
afligned, becaufe the Judgment is not ^od 
pefendens eat fine die ^ and for both Gaufes it was 
held to be erroneous^ but principally for 
the firft, wherefore Judgment was reverfed, 

2 Cra, 
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2 Crtf. 4J1. fVood & Uoc. vtjrfus DoAor Suckr 
ting. 

Bigg brought an A<^ion of Trover and a Writ ©f 
Converfibn of a Horfe, and had a Ver- J^te*"" 
di A and a Judgment. The Bail for the Der biou^ oq 
fendant in the Aftion brought ^ .Writ of Error ^Sr 
to reverie this Judgment given againft the moat by the 
Principal. The Court was moved to abate ijijjj^ 
the Writ J the Court aiifwered. If the Writ 
of Error be brought upon the principal Judg- 
ment it ought to be abated. It hath been^ a 
Queftion heretofore^ Whether a Writ of Error 
brought upon the principal Judgment^ and aU 
fb upon the Judgment given againft the Bail, 
together, be good in Part, and ill for the o* 
ther Part ? But of later Times it hath been 
ruled. That it ought to abate for all. There* 
fore let the Party (hew Caufe why the Writ 
(hould not be abated here. Style 174. Sbajkr 
ggainft Bigg. 

In an Adion of Trover and Gonverfion, spaoi in 
and the Declaration upon the Imparlance- ^ Uamr^ 
Roll had Spaces for the Day and Year» of Lo- ilSS'^ 
fmg. Finding, and Converfion of the Goods ; Vcardia. 
but the Iffue-Roll, and all the reft, were per- 
fed in this Point; 

And the Coiirt was of Opinion, That the 
Imparlance-Roll could nqt^e amended, and . 
made perfeftby the Iffue-Roll, becaufe it was 
the Original, and was to warrant the other, 
and not e ccnverfo But yet becaufe upon 
Iffue Not Guilty, Verdi(ft was given for the 
Plaintiff, the Court gave Judgment for him ; 
becaufe the Declaration, . as it was found in 
the Imparlance-Roll, was good enough in 
Matter j for the Trover and Coverfion was 
laid in the Preterperfeii tenfe^ and fo before the 
Ai^ion brought j and fo the Fault jn the De- 
claration 



ratibn being but in Fotm^ was holpen by die 

Stature of Jeofails. Hok 76. Tarktr v. Varhr. 

S. C. Hntt. 14. 5. C. t Srni^^ 9. 

In Tf over atid Contertion of Goods in the 

v^dfltofi King's Bench; the Defendant pieaded Not* 

S^bJ)riJ^'GQiltyj the Plaintiff had a Vdrdidl and Judg- 

aided b} ment : The Defendant iM^cight a Writ of 

verdia. Ef f ot and iaffi|;hed two Errors ; the one. That 

there was no Bill filed 5 the otbW5 There was 

no Bdl. And upoh k dttttfrstfi m that Cafe 

awarded and returned/ it wascertifted^ Ttiat 

there was neither Bill nor Bailf^ed ; and the 

Judgment J notwithftanding the faid Errors, 

was affirmed in Cam. Scaec. Tr. Anno 17. Dom. 

R^gis^ viz. S* ^i^ yulii in toitm tert^y and the Re« 

cord and the Proceedings on the Tame Writ oC 

Error were remanded^ eod. Ter. in Banco Regis. q$f. 

Videtamen i6. R. t. rot 94^. hi Banco Re^s ubi 

tamffim Judicium quamfecundtim intrBtur. 

1. The want of a Bill being the Originaly 
was taken to be within the Meaning and In- 
tent of the Statue of 18 Eliz^ c 14* and reme* 
died by the Equity of that Statute. 

2. The want of the Bails was not material^ 
becaule it might be that the Defendant was ia 
Cufiod. Ma. at the Time of the Plaintiff's Bill 
exhibited, according as the faid Bill fuppo- 
fed. Hok Z64. mUis V. W^odboufc. 



Tbe End of AHions on the Cafe for Trover and 

Converjion* 
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CHAPTER. 

Of AShm en the C*f< fer malt'doHs Prefe- 
ctn'tettt in Courts ♦/ J»pct. 

TH E Law having provided for the d« 
Punifhment of Offences, and the com- 
pelling all Perfons to do Judice ; which Pro- 
vifions being often of late Years perverted 
and abuied for the opprefling the Innocent ; 
fiich Wrongs are compenfated by the Da- 
mages the injured Pertbn may recover in 
Adtons on the Cafe- And as unjuft Profe- 
cutions are as various as thofe that are other- 
wife. Anions en the Cafe for them 
mod properly divided^ as Profecucions an 
Soits are ; vix,. Into thofe in the Spirituifl 
Courts, Criminal, or Civil : Of all whidt 
we Ihall treat in the three Firft Sedions i 
this Chapter ; and in the fourth add (bm 
Precedents of Declarations in fuch Af^ion; 
with References to all the other Preci 
dents that are extant in the Books of 
tries. 



SEC1 



\^o asfottti on tie CttCs foi 

s E c T. L 

of ABions m the Cafe fir malicious Profecuficns in 

the EeeUfiaftical Courts. 

Schurch. A ^ ^^^^ ^P^« ^hc Cafe; the Plaintiff 
wardens v. t\ doQUvts, That he being Church-ward«* 
tkc new en of a Parifh, and having given an Accompt 
mSkkm ^t the End of his Year to his SucceiTor and 
^n^ in the the Parifliioners, the Defendant falfly and 
Com^ malitioufly cited him into the Ecclefiafiical 
Court, to render an Accompt ; and there, at 
the Defendant's Reqaeft, they excommuni- 
cated the Plaintiff for not rendering an Ac- 
compt : Upon Not Guilty pleaded, and Ver- 
did for the Plaintiff, Saunders moved in Ar- 
reft of Judgment, becaufe the Sentence was 
given by the Judge, and fo he and the Court 
w.ere to blame, and not the Defendant. Raj. 
418. Gray V.Day. S.C. T Jonety 1^2. 
Cafe uAp. In an Adion upon the Cafe, the PlaintifF 
S3^»S declared. That the Defendant being an Ap- 
tin^ the * parator under the Biiliop of Exeter, malicious 
TncSSE 'y^ *"d without Colour or Caufe of Sufpi. 
cy. don of Incontinency, of his own proper Ma- 

Kce, procured the Plaintiff ex Officio, upon 
Pretence of Fame of Incontinency with one 
Edith, (whereas there was no fuch Fame, nor 
juft Caufe of SufpicionJ to be cited to the 
Confiftory-Court of Exeter, and there to be 
at great Charges and Vexation, until he was 
cleared by Sentence, which was to his great 
Difcredit, and Caufe of great Expence and 
Loffesj for which, &c. Upon Not — 1? 
pleaded, and found for the Plaintiff, it wa 
moved in Arreft of Judgment, That in thi^ 

Cafe 



Cafe^ an Adliion lies not ; for he did nothing 
but a$ an Informer, and by Virtue of his Jj^ ^^^^ 
Office. But* all the Court (abfente Richard- 
fin) held. That the Adion well lay; for it is 
alledged, (That he falfo & malitiofe caufed himt 
to be cited, upon Pretence of Fame, where 
there were no Offence committed; and a- 
vers. That there was no fuch Fame, fo as he 
did it malicioufly, and of his own Head, and 
caufed him to tie unjuflly vexed, which was 
to raife Gain to himfelf j whereupon they 
conceived he being found Guilty for it, the 
Aiftion well lies; and therefore Rule was gi- 
ven to enter Judgment for the Plaintiff, un- 
lets other Caufe was fhewn : And upon a fe^^ 
cond Motionj Ricbardfiny Chief Juftice, be- 
ing pref^t. Judgment was given for the 
Plaintiff. ; Cro» 291. Carlton verfus MilL S. 
C W.JonesA 21;. 

An AAion upon the Cafe was brought for cafe for 
malicioufly Pleading, and caufing him to be jP?i»«oufly 
excommunicated in the Ecclefiaftical Court j to^c^* 
whereby he was taken upon an Excofn Ca]>\ ma municad- 
imprifoned until he got himfelf ablolved. *^°* 
The Defendant pleaded Not Guilty, and 
found againft him : And it was afterwards 
moved in Arreft of Judgment, That the De- 
claration was not good; for no Aftion will 
Ke for fuirig a Man in the Spiritual Court, 
tho' without Caufe, no more than for fuing in 
the Temporal Courts. For Fitz,. N. B. is. 
That a Man fhalt tiot be punifhed for bringing 
the King's Writs. So Hob. JVaterer and Free-^ 
mans Cafe. And it hath been lately held, 
That no AAton will lie for an Indidment of 
Trefpafs, tho' falfo ; but an A<3:ion of the Cafe 
will lie for filing in Court^Chriftian for a 
Temporal Caufe. 

But 
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9ac the Court in this Caule gav^ Judg- 
ment for the Plajptiff j for tho* in an Adioa 
between P^rty and Party in the Ec- 
cM^ical Court ; where f if t^e M^tt^r 
goes for the Defendant) he (haU have his, 
Cofts. no A^ion will l^e if the Court hath 
J^rifdidion i yet where there is a C^at2oo> 
€x Officio, and tliat is profecuced ^icioufly^ 
without Qround^ the Party (hall hav|^ his Ac- 
don ; fqr }fi fuch Suit be can have qo Qo&s, 
and io in Carlion and Mill^s Cafe $id{u4gedl# 
I Cro. 291. And this ihall hfi fo intended after 
the Verdid^ or ptherwife the £>^ei)dant Siovdi 
have (hewed it to be otherwiie, and juftif^^, 
And Ramsfard (aid^ Wijiiiout Cauf^^ (hall be 
uqderftoo^, without any mb^l pr .lpg?| jPro- 
ce^dings ^gainfl hitn. i Ven. 66. thciing tr, 
Afatbews* $. C, f l^ev. 292* 

tn Cafe u Adion upon the Cafe againft then), becaufe 

SSdcwfor ^^y J^^^ing Church warden^ of «-^ prftfent- 

xpaiicioufiy ed the Plaintiff falfo ^ malithfk^ upon a x^ttr 
Snc^in" fac* tended panie of jncontinency. Upon JSfot 
Spiritual GuUty it \vas found for the Defendants^ an() 
VcSiaTor ?^^y^^» T\i2Lt they might have double Cpfts, 
them, they becaufp they were troubled and vex;ed for 
?*"/%! ^^"^^ ]»^hich did concern their Oflice. But 
Cofts^ * it was refolved, It was not within the Stg^ 
tute ; fpr it is m^r^ly Ecc^efiaflicai ; apd th$ 
Statute was never intend^d^ bvt where ithey 
ihall be vex/^d concernmg temporal Matters, 
which they jihall do by y ertue of their Of- 
fice, and not for Profecutions i^pncermng 
Matters of Fame. % Cro^ aSf. Kerche^fi$ 
wrfifs Smith' And 5. Q. W.Jpnch 28 f. 
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In An Aftion on the Cafe, the PlaimifF de* No Aaion 
elated. Whereas the Defendant was Vicar of ilfgwithouc 
Lanbam, and the Plaintiff a Parifhioner there, Caufe of 
and the Tithes appertained to the Defendant j ^^^^ 
the Plaintiff had paid him his Tithes in the tuai Couit; 
Prefence of two Witneffes, the one of thofe 
Witneiles being dead . the Defendant had a^ 
gain fued him for thefe Tithes paid unto him, 
well knowing that the Proof of Payment by 
one Witnefi, is not fufficient In the Spiritual 
Court, &^J The Defendant pleaded Not Guil- 
ty, and fou|id. That the Plaintiff had paid 
bis Hthes, but one of thefe WitneiTes named 
was dead bdbre the Payment, &c. and found 
aii the Refidue, ut fupray Et % &c. And all 
the Court held. That upon this Matter the 
AAion lies not ; for the Adion lies not for the 
|>ro(eGuting at the Common Law without Nor for 
Canfe I the fame Law is for profecuting k com^tnoft 
Suit in the Spiritual Court. For Pcpham faid. Law witti* 
When a Man complains in a Court, which °"' ^ 
hath Power to give him Remedy for the fBtn^ 
Caufe, altho' has 'Suit be without Caufe j yet 
the Plaintiff ifiiall mot be puniibed by an Ac- 
tion on the Cafe; but if a Man libels in the 
Spiritual Court for a Temporal Matter, there 
peradventure an Adion on the Cafe will lie ; ^ 

fo it is,' mhcrt a Man brings in the Common i^y \\c%t 
Bench, Adlion upon the Cafe lies j whereto fuingin the 
Gawdj and tenner agreed, and faid, how 8 Ed. courc^for 
4. 25. \%y That an A<ft/ion upon the Cafe li^s, that which 
where he (bes one for Tithes who ought to jJo^oInS 
4>e difcbarged, yet is not like to this Caife; faocc * 
by the (ame Reafon, if one hath paid a Debt 
upon an Obifgation, and is" fued for it again, 
an Adion upon the Cafe lies, whioh is not 
Law. Wtierefore they all agreed againft the 

Plaintiff. 
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Plaintiff. Std adjoumatur. iCro,%%6. Braj V. 
PatrU. 

Sec Lift. Rep. 414. Eaton v. Sbermon. Not- 
withftanding both which Cafes the Law feems 
to be now fettled^ chat an Adion will 
lie. 
^c P<^ A(^on upon the Cafe; for that the Defen- 
FeiM Sa dant being Vicar of the Parifli where they in* 
maUcious habited, falfly and malicioufly in fucha Courtof 
rowiHodie ^he Ordinary, prefented^ That they made Hay 
ftMrimai upon the Sunday : Whereupon they were cited 
^^^'- and vexed, &c. after Not Guilty pleaded, and 
Verdid found for the Plaintiff, it was moved 
in Arreft of Judgment, That the Action lies 
not for Baron and Feme ; for their Vexation 
is feveral ; at leaftwife the Feme cannot hare 
Damages for the Vexation to her Husband. 
Secondly, That for this Prefentment in 
Courfe of Law, and alfo in the Spiritual 
Court, this Temporal Adion lies not : The 
Court doubted upon thefe Reafons and Ex- 
ceptions, whether the Adion were maintain* 
able i and therefore is was adjourned. 2 Cro. 
1 yy. Weald and his Wife ver. Peafe. 

SECT. II. 

.. Of jiff ions on the Cafe for malicious Accufations 
(fj and Profecutions for, Criminal Matters. 

fiM^n?'of T N an A Aion upon the Cafe for charging 
Fe&nybe. J- the Plaintiff with Felony, and caufmg a 
^» !«• Conflable to carry him before a Juftice of the 
Peace, and accufing him to the Juflice in 
thefe Words, He did come to "my Do ' 

fet a Pifiol to mj Breajly and demanded I 
ney of me i and U for Safegard of tr" ^ 



Jid give him ivbat Money be dejired. Upon 

Not Guilty pleaded, and a Verdid: for the 
Plaintiff, ic was moved, That the Words were 
not aftionable, and therefore the Plaintiff 
ought not to have Judgment ; and that for thefe 
Re^fons. ifl, Becaufe there is but a Matter 
of Trefpafs alledged in the Words, indly^ 
They are but Argumentative, and do not 
charge the Plaintiff direftly with Felony ; and 
it may be the Money demanded was due to the 
Defendant, and the Jury have found all that 
which founds to charge to Party with F-e-. 
lony againft the Plaintiff. Twlfdetiy on tfie 
?)ther Side, faid. That the Words ought to 
be taken together j and fo they are actionable, 
and ought not to be fevered j and the Ground 
of the A(Slion is for charging him with Felo- 
ny, and bringing him before the Juftice j if 
thefe Words found to charge him with Felo- 
ny, the Aftion will lie, and we cannot con- 
ceive otherwife but that he would have rob- 
bed the Party, and we ought not to divide 
the Words ; for this were to argue a male di^ 
^ijis: And you might have pleaded Special- 
ly, or have given the Special Matter in Evi- 
dence. Jermatiy Juftice, differed j but Nlcbo^ 
las and Asky Jufticcs, agreed with RoUe j and 
fo Judgment was given for the Plalntiflf. 
-Nj/?, &c. Style i^o. Nave and Crt)fs. 

In an AAion tor Words ; for that the De- cafe^in 
fendant^ falfo & malitiofe crimen felonid ei impch crimen fi^ 

fuit^ and caufed him to be arrelied for Felony. ^l^V^^ 
The Defendant pleaded. That the Plaintiff ^'''"• 
affaulted him upon the Highwa5^^ liear High- pjca con* 
Ibeat him "'^''-eupon he complain- j?-"'"^'^^ 
•-^e Conftr fhJs Matter, and de- thc°*Ac«V 

^ -^- ach him j and he f"»on- 

refttfed^ 



226 ^3f (fftjBi dtt We Cafe fd| 

refiifed, unlefs thie Defendant would lay. 
That he charged him with Felony j which 
Speaking, occafioned as aforefaid^is the Speak- 
ing. Upon which Plea the Plaintiff demurs ; 
andit wasmbvedj Thatthisjs no Colour of 
Plea ; for the Defendant does not (hew any 
Caufe to charge him with Felony ; therefore 
this is no Excufe or Gaufe of Juftificacioh lof 
thefe Word^ : Arid of thi^ Opinion was all 
the Court; arid gave Rule for Judgment for 
the Plaintiff lirtlefs, t^c. Afterwards the De- 
. fendant moved. That the Adtion lies not fbr 
tnefe Words j for it is. That crimett feloni^ u 
ifnpofuity which is not in itfelf C^ufe of Action j 
arid for that he cited a 'Cafe to be adjudged 
in this 'Court, Mich 2 Car. betwixt King and 
Mettevy where an Adipn btx the Cale was 
brought, bec^ufe crimen fMla H impofuit, and 
faid'to the Cdnftable jirefent, I charge you 
to arreft him for Felony, And after VerdiA 
for the Plaintiff, it was rilbv^d in Arrefl of 
Judgment, That thefe Words were not aftion- 
able, and adjudged by the Court for the De- 
fendant, and ftiewed a Copy of the Record : 
To which it wasanfwered, If it were adjudged, 
it was becaufe the Words were not laid to 
be fpoke of the Plaintiff. And as this Cafe 
is the Aftion lies ; for it is a malicious Scan- 
dal, when he chargeth him with Felony ; arid 
in his own fliewing doth not fay what Fe- 
lony was committed; and Judgment was 
given for the Plaintiff, unlefs, &c. 5 Cro. 276. 
Smith V, Hodgeskim* 
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An Adion upon the Cafe was brought, for ^^^^^^"^ 
that the Defendant ex malitia upon the Plain- oneot"fc- 
tifF's Wife crimen felonia impofuit, and had ^o^y. andl 
caufed her to be brought before Mr. Gre^otj/y Panyfo^ * 
a Juftice of the Peace of the County of Ox- appear be. 
on^ andfalfo &malitiofey faid, before him ad- fticeVtiie 
tunc & ibidem^ That he charged her with Fe- Peace 
lony, for Healing of an Hog from one Hund- 
by^ his Coufin, and required that (he might be 
bo&Hd over to the Affifes j whereupon flic 
was inforccd to find Sureties for her Appear- 
ance at the AflSfes. After VerdiA upon Not 
Guilty pleaded, and found for the Plaintiff, 
and forty Shillings Damages alTefled, Litth^ 
ton^ Recorder of L<w^(?», moved in Arreft of 
Judgment/ That the Anions lies not : Firft, Erceptioni 
Becaufe they do not fay that the Defendant JJ/^^.^" 
falfo impofed upon her the Crime of Felony. ift^Fornbc 
Secondly^ For that they do not fliew the Day Mng/ii/. 
and the Place, when and whether he caufed (djy^ ^^ 
her to be brought. Thirdly, Becaufe they Piaccofthe 
join Adions for Words, and in Nature of a the"piny 
Confpiracy together; fed non allocatur'^ For before the 
when they fay, that the Defendant, ex malr jdly^ojQ, 
tia impofed crimen felont^^ that implies falfo^ ing Words 
and when it is faid. He caufed her to be ^^f^^^}^^ 
brought before a Juftice of the Peace ; that is racy tog©!' 
coupled with the other, and ftiall be interid- ther, 
ed the fame Time and Place ; efpecially when 
it is afterwards, That he adPunc & ihidem 
charged her with Felony : And for the other 
Matter^ it is not in the Nature of a Confpi- 
racy, but an Aggravation of the falfe and ma- But all 
litious Accufation > whereupon it was ad* over.rulcd. 
judged for the PlaintiiFs. 5 Cro. 271. Manning 
and his Wife v. Fitx^herhert. 

Q2 Ter 
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How to Per Rlchardfony Chief Juftice, in an k^xon 
cafefOT for accufing the Plainciflf of Felony, and 
accafing caufing him to be carried before a Juftice of 
fony?* ^*'" ^he Peace ; the Defendant ought to juftify 
that there was a Felony done, and that he 
fufpecaed the Plaintiff. Hetli6$. Buttv.Fo- 
fier. S. P. Cro. Eliz* 134. Knights. Germyn. 
Cafe in the In an AcJHon upon the Cafe in Nature of a 
rconfpl^ Confpiracy, the Plaintiff declared, That the 
racy for Defendants, fer Covfftrationem inter eos^ habitam 
the"phfn- ^^ ^^^ ^^^ opprefs him, did (pretextu cujufJam 
tiff of Fe. Tf^arr^^nti from S\r S. LoveB, Recorder oi Lon^ 
outrine"^ ^^w, whereii) the Plaintiff was charged by 
HmTnco Oath of onc'jfhby, to have flffaulted thefaid 
Prifon. jfjfji^y (jn fh^ Highway, with intent to rob 

and murder him J arreft him, the PlaintifF^ 
and carry him before Cbamberlainy a Juftice of 
Peace, who, ex Perfuajlofte of Tracy, refufcd ta 
Bail him, tho' good Bail were tendred 9 and 
Chamberlain committed him to the Prifon of 
the Gate- houfey where fuch and fuch Sums of 
Money were extorted from him,, and notfaid 
in the whole Declaration that it was without 
probable Caule. 

Upon Evidence, before Holt, Chief Juftice^, 
it appeared. That eight Years ago, MuritU 
being a Gentleman's Servant, and riding one 
Day abroad, had fallen out with Jfl)by on the 
Road, and being in Drink was foundly beat 
by him ; notwithftanding which, Jfi)by took 
out immediately a Jufticc's Warrant for il^«riei? 
for an Affault and Battery ; but nothing 
. more was done upon it. Six Years after feme 
Difference arifing between MurieU, Stracy and 
Jenkins^ here in London y Jenkins goes down 
to St/folk, and, at the Perfwafion of Corn^ 
wailly prevails miK A^)by to come up to £.<?»- 
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ion^ to make the Oath above-mentioned a- 
gainft MurieUy which he did before the Re- 
corder, whereupon the Warrant was granted, 
and had a Guinea from Jenkins for his Pains. 
Now a Twelvemonth after, Tracy being him- 
felf ajuftice of Peace, employs the tinder- 
Keeper of the Gatebotifcy and others, to take 
up MurkUj and to carry him before Juftice 
Cbawhrlain. and fend him Word as foon as 
they took him, which accordingly was done- 
And Tra^ informed Chamherlain, That he had 
advifed with the Recorder, and other Law- 
yers, about the Offence charged upon MurieB, 
and that they were of Opiafcn, It was not 
bailable j whereas in Truth ne never did ask 
the Queftion ; whereupon Chamberlain refufed 
bail, and committed him. Tracy follows him 
to Gaol, and direds the Gaoler to ufe him 
feverely, and to iron him. 

Hohy Chief Juftice, as to Chamberlain^ be Ignorance 
was to blame for his Ignorance ; but no Rea- ^jl^^^^ ^^f 
fon to find him Guilty upon this Evidence j the Peace. 
but for the reft, the Circumftances of the E- 
vidence (hew it to be all one Chain of Malice j 
and if the Declaration were good, the Evi- 
dence would maintain it. 

But Exceptions taken to the Declaration 
were, 

I. That it recited a Warrant variant from How the 
that on which the Plaintiff" was arretted ; for i^^'^^ 
the Recital was abfoluteand pofitive, that the {houidlc 
Oath was that the Plainciff'hadaffaulted-^jlfciy, ^ccirc^. 
with Intent to rob and kill him ; but the War- 
rant was with Intent, &c. as he believes. But 
no great Heed was had to that Objeftion : 
But Holt, Chief Juftice, faid, It ihould be 
feved to them. 

0,3 2 Ex- 
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^^'^u% 2. Exception was, Thac the Declaration 

mrrsmi, fuppofed the Arrefttobe without a legal War- 

whcngoo^. rant j for it was, That pretext t4 cujufdem War- 

rantij and pretextu was the fame with Colore, and 

that muft be taken as if no Warrant had been : 

But that was over-ruled ; for there being an 

ill Ufe made of this Warrant, tho' it were 

legal, fure that were pretextu of a Warrant. 

ontei, 3- If it be taken to be a legal Warrant, 

iof notfay- there can be no Confpiracy in taking up one 

prlbabic '^y ^ "^g^" Warrant j efpecially, it not being 

Cauft. laid,' that the Warrant was taken out without 

»- probable Caufe. 

Upon this ]|||peption, Holty Chief Juftice, 
willed them to withdraw a Jury ; for he held 
the Declaration ill for not alledging to have 
been without probable Caufe And to this 
the Parties confented. Mod. C. 169. Muriel! 
'verfus, Tracy^ Jenkins^ Cbamherlain and Corn- 
v^aill' 

^i?'fecri ^^^^ ^^^ ^'^^^ ^^^ Defendant tali die & loco 
tnmfelmfa f^^fo & nialitiofe ei crimen felonia imfofuit : Mo- 
impoiuif, ved, That it was too general and uncertain; 
^tnZbl and per Cur\ No other AA held neceffary to 
fuffidcnt be alledged: But yet Words importing a 
Evidence. Charge of Felony will not be Proof of it; 
there muft be Proof offome Atft. Judic.fro 

^er\ ShoTV. 282. H^rjnes 'verfiis Rogers* 2 
Sid, 9f Saunders ver- Edwards, S C. i Keb, 

maUcfoufl ^" Adion on the Cafe was brought; for 
i^diainjg that at the general Gaol-Deliverv for the 
^^ff r*"n ^^^^^y ^^ Warwick^ held at Wanvicky 6 Aug. 8. 
deavouing yac, before Sir Veter W^trherton, one of the Ju- 
to reduce ftices of the Common Bench, and Sir TJo- 
ry,of wh?cfi ^^^ Forfter another of the Jufticcs of the 
he wr» ac- Common Bench, Tuftices of the Peace, nee- 
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non ad dlverfas felon audUvd & termipavd, Jif- 
fignat. the Defendant falfo & ntalitiofe fine 
mla vera & legitlma caufa procured the Plaintiff 
to be indicted"; that he voluntarie felonice &pro^ ' 
ditorie endeavoured and pra<5lifed to perfwade 
and withdraw the Defendant, being a Suhje<5l 
of the King^s, from his Obedience, unto the 
Romifh Religion, againft the Force of the 
Statute, &c. and imprifoned, and detained 
him until at the fame Gaol- Delivery, before 
the faid Juftices he was debito modo & fecun- 
dum legem y &c. accjuhtatus ; and Judgment gi- 
ven upon an nihil dicit : And a Wjit of Inqui- 
ry of Damages being a\yarded, fy A Damages 
were, found and returned : And it was now 
moved in Arreft of Judgment, That the De- 
claration was not good ; becaufe that it is of 
an Indidment at a Gaol-Delivery, before, 
&c, and he doth not (hew that they were Ji^- 

ftices ad Gaolam deliberand. Jjjignati. And al- 

tho' it be Ihewn they werelLftices of Peace, 
and of Oyer and 'terminer j axia \ye^-e in Truth Motion in 
Juftices of Affize, & ad Gaolam deliherand. yet A"«^^ of 
becaufe it was not (hewn that they were Jufti- [of n^t7/y- 
ces ad Gaolam deliberandi in whole Right the ing they 
Indidment was taken, the Court held. That "^^Vfl 
the Declaration was not good. But Coke l^id, Un delihe- 
That he conceived that for another Caufe the ^^^^' 
Adion lay not ; for no Conrpiracy or Adion no Con- 
upon the Cafe in Nature of a Confpiracy, li- rpiracyor 
cth for the procuring one to be indided of ^f cafc" 
Treaibn ; for every Man is bound to difco- licrhfor 
ver Treafon, and ought not to conceal it for ^^^^^^ 
the leaft Time, becaufe it is againft the State indiaed oi 
of the Commonwealth, which every one is ^rcafon. 
in Duty to maintain ; and Treafon is fecret, 
and liech in the Heart of a Man^ and every 

Q 4 one 
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one is bound w difclofc fiich Mictcrs <s t 
thereto: And ic btinj^ daiig:Tous for ■; 
Man ro conceal any Thing vvliieli may i 
to Treafon; tfieicfore tlic procuring otu 
be indidcd concerning it, is no CaufiJ 
Corjfpiracy ; for altho' an AtSion of (he I 
has been maintained, for procuring one & 
indidcd oi Felony ; yet fucli an Aftion ' _ 
never hioughc, tor procuring one to be IQJ 
ditlcd of Treafon : Wherefore ihcy woutd 
well advlfe whcJier Tuch an Ai^nn did lie 
whereupon the J-.idgment was ftaid, qui 
&e And nDjudgment ever was given. ^ 
3f7. Lavtu -.ir. Fr.wkner. S.C. i ReB.^ 
lop. S. C z Butji. 107. Yet ^Mrt I 
fliouIJ this Aiftion not lie, if the Malice V 
apparent? For an IndiAment and Wrifl 
Confpiracy feem to lie in fuch Cafe. Sat 
E^;. )49. 2 ;»/?. f 62. ; iw/?. 143. 17,1 
;./. J9. f 

A Man may ♦■ell encourage one that* 
robbed, to caufc the Felon to be indited,. 
anAaion. and accompany htm to the Affifes ; and this 
fhall be lawful for to do, withouc incurring 
the Danger of an Adion upon the Cafe upon 
Coni'piracy; but if he knew ijaac he was not 
robbed, then he u in Danger of the AAion 
upon the Cafe, i Bre-amL 9. Stofie v- Batei. 

A Man had Goods taken ff oni him ; whioh_ 
taking he fiippofed to be Felony, but i 
and he complains 1 o a juftice of Peace of t^ 
who commits iheDefendant,and binds the at! 
to profecute : And he accordingly prefer^ 
a Bill at the Seffionsjand the other is acquitttfc 
and the Opinion of HuitDn in this Ca(e was_. 
That this is not punifliable by an A<aion 0|»4'^ 
on the Cafe in the Profecutpr ; for that fball 
ncvet . 



Whit Afl 
won't fiib- 
jcd one to 



never be mentioned wichout apparent Ma- 
lice in the Profecuton IVin. 7} Mankktm 
and AUen. See Mod. C ay. & 73. 

An AAion upon the Cale was brought; a- Cafe .for 
gainft one for caufing the Plaintiff to be in- of ^f,ony^ 
dided of Rebellion and Felony ; the Defen- and Rebel- 
dant moves in Arreft of Judgment, and ftiews, ^^°°- 
That the Declaration was incertainj for ic 
fets forth an Indidment in quo crimen RtbeUi^ 
onis ei imfofuit & felonii, which Words were j;'fh^i''gc- 
fo incertain^ that it appears not what the cUration. 
Plaintiff was charged with in the Indidment ; 
and fo there could never have been any Judg- 
ment given againft* Maynardy on the other 
Side^ laidj It was well exprefled, and could 
not well be otherwife expreffed than ic is. Ba^ 
cony Juftice, There may be Rebellion which 
is not Capital ; as Rebellion in Chancery. 
But RoUe differed in Opinion, and faid, Tne . 
Intent of the Words fpoken is to be confidered* 
The Rule was to bring Books to the Judges, 
Stjfle 104. 

An Adion on the Cafe, in Nature of a ^ure iic« 
Confpiracy ; for that the Defendant falfly for man- 
and mdlicioutty, a fud mjl^Allinpon, charged ^1^;^^^?;;^; 
him with Felony, and there caufed him to be to be in- 
brought before Mr. Gilbert, a Juftice of the ^^^^^^ 
Peace, and procured him to bind the Plain- 
tiff for his Appearance at the general Gaol- 
Delivery in the County of Devon j that the 
Defendant there exhibited a Bill of Indidment, 
M^hich was found to be minime vera^ whereby 
he was much damnified, and put to great 
Expences. The Defendant pleads. That he 
had divers Sheep ftolen, and miffed divers o- 
thcrs, whiph were found in the Plaintiff's 
PpffeflSon, going with twelve Sheep which 

Mj^ere 
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were ftolen, whereupon he complained there- 
of to the fa id Mr. Gilbert, who examined 
him, and finding him variant in his Examina- 
tion, bound him to appear at the General 
Gaol Delivery, and the Defendant to give 
Evidence. Whereupon he at Exeter^ at the 
Gaol- Delivery, exhibited his Bill, which is 
the fame Confpiracy. The Plaintiff faith, De 
Son Tort Demefne fans tiel Caufey and Iflue there- 
upon, and found for the Plaintiff And it 
was moved in Arreft of Judgment, Firft, That 
is no Conrpiracy, being but by way of Com- 
plaint to ajuftice of Peace, Secondly, That 
tlie Fenire Facias is awarded of WeB-Allingtony 
where it ought to have been alfo of Extent; 
for all the Caufe is in the Iflue : Sed non aHo- 
catur; for the Flainciif having laid it tobefalfe 
and malicious, and the Jury having found 
it to htfans tiel Caufe^ it appears to be without 
. any Ground ; and therefore he is punifliablc. 
To the fecond, That the Venue is well award- 
ed ; for there only was the Offence, which 
is only in Iffue ; wherefore the Trial was 
good ; and it was adjudged for the Plaintiff. 

2 Cro, 1^0. Doggattcu. Lawry, 

S'L^Js Upon a Verdid given for the Plaintiff in 
In(ii6tmenc an Adion upon the Cafe, brought for pre- 
Exct^Ss furring a Bill of Indictment of Felony againft 
totheDc- him; it was moved in Arreft of Judgment, 
chrarion fj-^gj. j^ ^35 ^^^ j^j^j jjj j]-^^ Dcclararion to be 

iog/>(/i*^ done falfly, bur that the Attorney of the Plain- 
tiff, hath interlined the Word Faljly in the 
Vofiea. Secondly, It is not faid that the In- 
didment preferred, was delivered to the 
Grand Jury, but to the Court. Rolle, Chief 
Juftice, It is faid to be preferred malitioufly, 
and it cannot be malitioufly, except it be alfo 

my ^ 
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falfly ; ind here is Falfly expreffed in the 
Beginning of the Record, and it -is not ne- 
ceffary to fay fo thro' the whole Record j for 
the Words fubfequent are coupled to the pre- 
cedent. And a Bill of Indidment is to be de- 
livered to the Court, and the Grand Jury to 
receiveic from thence. Style 274. Kitchmatis 
Cafe. 

On Error of a Judgment in an A<aion upon cafcin the 
the Cafe, in Nature of a Confpiracy ; forcau- Narure ot 
fing them to be indided of Felony falfly and racJ'b^^L- 
malitioufly, and to be detained in Prifon, ^o- ron and 
ufsjue^ they were acquitted, /i^ damnum ipforum, ^^^'J^^ 
&c.lJpon Not Guilty pleaded, and Verdid Ihembfrh 
found for the Plaintiff, judgment bein^ given °*/f^^^ 
for them, the Error affigned was, Becaule it %j9rum!^^ 
was ad Dawpnum Ipfcrum ^ for a Feme cannot 
join with her Husband for Damages ; for it is 
a feveral Damages to either of them And of 
that Opinion was Berkeley upon the firft Mo- 
tion : for it is a feveral Wrong; to either of „,^ ^ 

L J r • • r T^ Whether 

them ; and a Feme may not jom for a Tort thty may 
done unto her Husband. Croke held to the io^n- 
contrary, Becaufe it is grounded upon one 
intire Record, by which they were both 
prejudiced, and they may join^ if they 
will : Or the Husband only may have the 
Adion for it, that he was damnified j 
whereupon it was adjourned aeteris ahfentibus. 
3 Cro. f o* Dalby verfus Dotthall and his 
Wife. 

On a Writ of Error ; the Error affigned cafcinNt. 
was, Whereas an Adion upon the Cafe was ^u^c ot 
brought in the Nature of a Confpiracy, That f^^^^olS 
fUr. '^-^'-ndant falfo & malUiofe impofed upori rj"g ^)^ 
n talis feloniay and cauied him to be i^^nmcd 
u^^^„».^n and bound over to the or Felony, 

* A/I7f^c of which 
quilted. ' 
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AiHzes, and exhibited n liili of Indtckment \ 
again^ hi:n d" tliat Felonv, and caulcd him-] 
CO be indiiilcd and detained in Prifon, tinril J 
he was Ugitimo modo aefjukintut \ and he doih, 
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P'^-tw not (^y (if^e) which ii'a principal Word, audi 
ciuat:a , (ne pnnapal Caule of Damages. And 1C| 
'^''>• WIS laid, Thnt betwixt S/;/'/ and Pricket^ for 
this Point, Judfiment was revcrfed ; and thac' 
in this Term, lor this Default in the Uke Ac- 1 
cion, betwixt the fame Parties, juJgmene 
was {^iven, ^»oi >iutr<m nihil eaperet per hrtvt; 
and [!iii Judgment here in Queftion palTed 
fHhjUinUo. And the Court was of the fame 
Opinion here. Sed iidjmrnatur : But after- 
u-ardj all the Judges held it good \ and it wa» 
obfervcd, th;u in the Old Boofc of Entrics,/tfJl 
12;. the Word Wc is omitted. 3 Cto.iZ6.& 
419. Hitehman vcrfm Porter. J. C. ff^. Jen 
36?. 
- --1 III an Adion upon the Caft; for that the 
aju^mn! P'aintifFisand was of good Name and Fame, 
' and yet the Defendant's malitioufly inrending 
to Caufe the PlaiiiiitFto be reputed a Common 
Banetor, the 27th of November, the 14 Jie. 
did lalfly and malitioiifiy procure the Plaintiff 
to be indi<5i:ed in this Court, that he was a 
Common Barrecor and a Difturber of th«' 
J'eate of EdMoWvn, in the County of Middle- 
fix, rJk'.>»muncm (liBurbauovem O" i'lijuidaticnem 
omiuam in habitant ium ihtdem \ towhichlndlft- 
menr the Plaintiff,'/- 7':'i'" ;>''/'' ''3.i^.W//.i4?*f' 
did plead Not Guihy ^ where IfTue, &c. and 
the ntiw Plaintiff was acquitted by VerdiA, 
:uid JudRmenr to his Damage of joo /. &c. 

The Defendant p!e;ided, That at theTiii* 
of the Indictment, he and Wiltiem Smith wert 
impanelled inthclnqueft forthsfaid Cona^* 
ana' 
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and then in this Court were fworn to inquire 
upon their Oaths, of all Felonies, TrtrpalTes 
and Mifdemeanors, done within the laid 
County ; and fo being Iworn, having Evi- 
denccj upon Oath of good and loyal Men, 
given to the Taid Defendant, and the reft of 
hi< Fellow Jurors, the faid Defendant, and 
the other Jurors, there, and then upon their 
Oaihs, on the IndiiSment mentioned in the 
Declaration, did '"ditt the Plaintiff" for the 
faid Offence mentioned in the faid Declara- 
tion, as they might very well do. And in 
this Cafe the Court g:)ve Judgment for the 
Defendant; becaufe firft, no A«aion lies a- 
gainft a Juryman. Secondly, The lodiiSmenc 
being vicious, no Aftion can lie. BriJg. xjo. 
jigard v.JVyU. 

In an Adion on the Cafe in Nature oforeintbe, 
Confpiiacy; the Plaintiff declared. Whereas ^onw^ 
the Defendant, with J. S.falfo&mnliitDfe con- tot mnet' 
fpired to procure him to be indited of f^ch'p'jlj^'^ljj.jjj 
a Felony; that the Defendant /i//'o <^ wj/j-Febnv.iiei 
lieft, fuch a Day procured him to be indid-'e?'"'*''"* 
ed, whereby he was much vexed.. &t. After '"'^' 
Verdid, in Arreft of Judgment LUtkior. mo- 
ved. That this Aflion lies not, becaufe he 
did not fue the other as well as the Defen- 
dant; forConfpiracy ought ro be againft two ; 
fed non allocatur : For an Ai^ion upon the Cafe 
may well be againft one of them ; whereupon 
it was adjudged for the Plaintiff 5 Cfo. 259. 
MiUs V. mUs 

In Cafe for Words, for calling him Thief,Cire hi 
and for procuring bini to be indiftcd and im- J^^'^^^;,^' 
prifoned for Felony until he wus aci^nitted. W ,0 tc 
Upon Not Guilty pleaded, and found for the |;|.'i*^^='^ "* 
Plaintiff, and ten Shillings Damages, (fo un- ' "*' 
der 
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dcr Torty Shillings) Ic was moved u^ 
the Srnfiice of 2 1 J^c cb. iri. ( WW 
appoiiici, (hit in Actions for Wori^it, W" 
the Damages arc afCiiCid under forty 
lings, that he fhall have more Colls itf 
Damages; Thai he (Tiould have but ten Sfl 
lings for Coftb ; but ilie Court cnnceird 
forafmuch as thiiiwas not an Adion for Wo 
only, but alfo an Aiition on the Cafe in i 
ture of a Con(piracy, and -the DefcnJaga 
found Guilty of both, h^niali haveJadgmJ 
for hi^ Didlnary Colis ; and that ir is oua 
the Statute. ; Cro- i6%. Topfiltv. EJwirJt^M 
An Adion on ihe Cafe was brought, in ^ 
ture of a Confpi.-acy ; i'oTihatbQf.^lfi/&tn 
/jr/o/c, procured liim to be indiA'^d of the t 
vifiimeni of one Mary iVirraU, and to be i 
tained in Prifon for that Caufe, antil be v 
acquitted, to his Damages, ti^-c. Th? Dtffl! 
dant pleads, That the (aid M^'y 'i^irrail. beirig 
his Daughter, complained unto him that fhs 
was raviflied by the I'lainiifF; Wliereiipon he 
(hewed it to Sir 77w>w,;f Ti/w, Juflicc of the 
Peace in the fame County, who convened 
the Plaintiff" before liim, and examined hir 
And upon his Exainitiacion. and Tcftimogj 
of others, bound ihe Plaintiff to appear at t 
next Gaol-D'itivcrv; and bnimd the TefJ 
dant to prefer lils BiH of Indictment. Whefll 
upon the PlaintiiTappcaring, he preferred h» 
Bill of Indictment, which was fount; and 
tlieretipon the PlrfiiitilF was commitrej, and 
arraigned, and acquitted, whicii i; the fame 
Procurement of the Indidmenr .md Acquittal 
whereof the A^ion was brought 5 .uid whete- 
upon the Plaintiff demurred J andafccr Aga- 
ment at the Bar, ic W2$ relblved that the Pica 



was good i Firft, It was agreed per Curiam, f^L^^uM 
That the Declaration to procure one to be good. 
falfo & malitiofe indided, is good ; for as Cori»» 
fpiracy lies where two confpire falfly to indi<3: 
one, fo an Adion liesf^ where one, (6\Cy falfo ^^jfon f, * 
& waihiofe procures another to be indided. good, and 
Secondly, Altho' it waf alledged, that the wliuier 
Plea was not good, becaufe it is not averred, 
that Felony was committed; ^nd without ^ gxccpfioo 
Fad, Sufpicion is no Caufe of Arreft ; as 8 tothcPiea 
Ed, 4. 3. f H. 4. 25-. a multo forticre it is no ^^J^^*?^^ *f;^ 
Caufe, without an Ad done, to indid one ; cuV'ifas 
for he was too credulous to caufe one to be in- ravifhcd, 
dided upon Complaint of fo fmall a Girl : 
'And Coke, Juftice, was of that Opinion : Yet Zflt^i' 
all the other Juftices held, That in^fmuch as fatal. 
the Father did it upon his Daughter's Com- 
plaint, to whom by Nature he is compaflSo- 
nate ; altho' it had not been Caufe of Arreft 
for Sufpition of Felony (no Felony being com- 
mitted; yet it is a good Excufe of his Caufe f^^r jtd^ 
of Complaint to the Juftice of the Peace, ecotars, 
who binding over the one to appear, and 
tHfe other to prefer Indjdment, it is good 
^aufe to excufe him from the malicious pro- 
curing of the Indidment • which is the Ground 
of this Adion: And all this Manner being 
confeffed by Demurrer, the Court fhall take 
it for a good Caufe of Excufe. But if it had 
been alledged that there was not any Ravifli- 
menr, and that the Defendant knew fo much; 
it Hiight peradventure have been otherwife. 
Wherefore it was adjudged for the Defendant, 

2 Cro. 193. Coxe 'u. Wirrall. S. C. Teh. lOj. 
Hutt, 49. Hurdv. Cor dor ey. 

A Man 
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A Man brou£;ht an Adion upon the ( 
againd another, becaufc he caufed him to^ 
indi(^ed and arraignedi d*;- to his Damagi 
d^'e. and it was for a Robbery ; and the Plan 
tiff did not (hew in his Declaration thac|:| 
was Irfiiimo modo ac<^iil?ixs' ; the Defendant I 
waycif Bdf, faidthiithe wSs not acquitted wm 
d^/brw)a,asthe Plaintiff hadfaid; and in truq 
he does not fay he was acquicted. Cokt^ 
ihe Declaration be innifficient, and wanta 
Subllance, then there is no Caufc of A^d 
Cinch, Juftice, A Man fhall not have an hiL 
tioQ without Caufe ; and if he were convw 
ed, then there is no Caufe of Adtion, andF 
haih nor fiiewed whether he were convj^ 
or acquitted j and he faid, that there wer&L. 
Difference between an AAion on the Caw, 
and a Conrptracy in (iich Cafe, but only 
this. That a Conlpitacy ought to be by two, 
at the leaft, and an Action upon the Cafe 
may lie agalnft one \ and he faid, Thac in 
both he ought to fiiew that he was hgitimo 
mode acquictatMs. See ii H.-j.z^. An Adion 
of Confpiracy founded upon the Statute oLS 
H. 6. ck lo. where ic is grounded upon a 
Writ of Trefpafs brought by one only ; buc 
fuch a Confpiracy which is grounded upon 
an Inditftment of Felony, muft be againfttwo 
at the leaft i far the fame is an AiVion founi 
ed upon che Common Law. Godk 76. SS~ 
toll's Cafe. I 

A Writ of Error was brought on a Jul 
ment in the King's Bench, in an A<aion up_ 
on the Cafe; where the Plaintiff tleclared. 
Whereas he was Bmus hatefim, &c. That the 
Ti^hnfizm fitfo & malttiofs procured him. at 
fuch a SsHions of the Beace, before fuch 

JuIliCM^ 
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^aftices of the Peace to be indided of Felony, 
for ftealing a Piece of Timber from the Plain- 
tiff. Et ea occ^fione taply & apud Notwkh to be 
imprifonedj until cor din J. B.& A. S. JuBicia^ 
riis pacts & ad audUndumy (Tc. legUinie acquieta^ 
tUs fuit ad damnum y &c* The Defendant pleads' pjgj q^^< 
hre was poffeffed of a Piece .pf Timber^ which ing what / 
Was felonioufly ftolen from him by P^^^ns f^^J*^^ l^ 
unknown, which was found in the Plaintiff *s fpca t^. 
Poffeffion i whereof' he complained to Serjeant ?*«»*'»»« 
HougbtoHy being a Juftice of Peace ; who exa- 
mining the Plaihtifff and finding Caufe of 
Sufpicion in him, that he had ftoFn it, com- 
mitted the Plaintiff to Prifon, and bound the 
Defendant in a RecpgnizanCe;to profecute a- 
giainft the Plaintiff ; for which Ciaufes he ex- 
hibited a Bill of Indictment thereof, and the 
Plaintiff Was'fndiaed J which is the fame Con- 
piracy. The Plaintiff replies, </e i^/wrf^yi^ Rcpiicati 
propria ahhue tali caufa ; and Iffue )oinbd there- ^»/* ««/ 
upon, and found for the Plaintiff, :*nd Judg- |JjJj^iJ** 
ment accordingly; The Error afligned was, 
Becaufe the Plea in Bar is HI, and no Bar to 
the Adion ; and fo the Iffue joined^ not ma- 
lerial ; and then the Judgment thereupon is 
erroneous : Sei noH attocatur ; for the Plea in 
Bar is good ; for it is a good Juilification of 
his Dealing, if it w^re true j as 8 H. 4. 6. and 
Eliz,. betwixt Knight and Jerome in the 
ing's Bench, it was held) That fuch a Juitr- 
fication was good. Another Errdr wh&h wdS f^f^^^ q^^ 
afligned, ore tenUsy was, That tht Declaration chration^' 
was not good, becaufe it is that he was legiti" f^ "^^^r 
^e acquietatiis i zvA doth not isiYy Inde deF€'^^^%atlf,'*' 
Ionia pradiSfa j fo th^t it does not appear where- 
of he was acquitted 9 and Confpiracy lies not, 
l^nlefi he fkwfs that; he was lawfully acquitted 
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of the Felony aforefaid* And therefore Fitx^^ 

N. Bi 1 14. and the Precedents in the Books 

of Entries, are, ,^uod legitimo tnodo inde acquit^ 

tatm etftiftet j fed non alhcatur ; for true it is, fo 

to i^^i?a*^^ ought to be in Confpiracy, as all the Court 

Writ of agreed : But this AAion being but an Action 

cohfpira- ^p^jQ ^h^ Cafe, and for that he falfo & mali^ 

Otherwite tiofe procured him to be indided, and caufed- 
•inanAaion his Name to be called in Queftion, and pro- 
imtbecae. ^^^.^j Ynm to be imprifonedj and for that he 
had done it falfo & malitiofe j for this Caufe 
the Adion was brought ; and* Tanfietd faid he 
well knew this Difference to be fo agreed in 
the Cafe of Knight and Jerome m this Gourty 
after long Debate and Advifement : Where- 
fore the Judgment U(as affirmed. 2 Cro; , i ;o. 

Mar bam v. Vefcod. & C. l^oy 116. 

i^ the Na^ Adion on the Cafe ift Nature of a Con- 

turc of fpiracy was brought ; for that the Defendant 

forS? Mo & malitiofe procured him to be indidedat 

cms India- thcSeffions of Peace in the- County oiMiddk- 

w oP'/^^^^ of Felony for ftealing a ClDak> and o* 

which he therGdods, ^^Ttf. and to be imprifoned3 Until he 

SHeteT ^^^^ acquitted, &c. The Defendant pleaded^ 

^ ' That he was poffeffed of the Goods mention* 

ed in the Indiiftment ; and that, they were 

ffolen from him' by Perfons unkn^wn^^ out of 

his Houfe in High-Holl^omy in the County of 

pita , fet- Afii/i/(f/^:w^ whereupon he made-Sea rch for them*, 

t^Ms 3«d found them in the Plaintiff's Houfei and 

the Defen- demanded of him how he came' by them j he 

fbfbca 1h? ^^^ ^^^ Examination thereof, complained to 
Plaintiff. jF. 5. Recorder o( Ldndon, and Juftice oi 
Peace in London and Middkfeticy and obtained 
his Warrant to bring the Pli^iiritifF before *^^ 1 
to be examined concerning thofe Good" r 
Virtue whereof he was brought before \ 

- ! 
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aiicl examined, &c. and becaufe he ^aive va- 
rious and uncertain Anfwers, the faid J, S. 
greatly fufpeded him of the faid Felony* 
Whereupon he bound the Plaintiflf in a Recog- 
nizance of 40 /• to appear at the neit Gaol- 
Delivery of Newgate^ and bound the Defen- 
dant in a Recognizance of 40 /. to profecuc^ 
and give Evidence againft the PlaincifF con- 
cerning the faid Felony t Whereupon he it 
ike next Seffions for the County of MidJUfex^ 
preferred the faid Bill of Indidment; protif 
in the Declaration^ &c. and delivered to, the 
Jury upon his Oath all the faid Gtrcumftan*' 
ce$ J whereupon they found the Bill, for which 
the Plaintiflf^ at the next Oaol-Delivery of 
Ndvgatey was committed to Prifon, ^out, &c. 
in the Declaration^ and there acquuced^ no 
Evidence being given againft himy ,^udi funi 
eadem tndiStamenh frocHratim. (^ infrifma detent 
itOy unde fe j^iturf (ST" iri^c, C^'xw And hereupon 
the Plaintin demurred. And now this Term ^n^iw^Ver 

11 was argued by Sacofi, for the Plaintiff, That '^ '^ ^^^*' 
this Plea is not good ; becaufe it is not alledged 
that the Plaintiff Hole them' ; nor dqth he 
inew any fufficient Caufe of Sufpicion, a^ 
Common Fame, or that he was taken with the 
Manner, or the liKe ; and alt^o' be gave Evi- 
dence upon his Oath, tha? ffiaU not ctcafe Exception 
kitn. It is alfo alledged in the Declaration, w^n/of a 
That he falfo & malitiofe eihibited the Bill, Travcrfc, 
which he ought to have traverfed: But all 
the Court relblved. That the Plea was good, 
ind nieed not any , Traverfe; for when he 
fiieWs that the ^oods were fl;olen, and found ^ . ,^ 
ift the Hfoufe of the ^laintiiT, and he would J^od!* 
Aoi (hew by what lawful Means he came by 
0)em> thaic marde a good Caufe of Sufpicion^ 
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^nd when he was examined thereof before a 
juftice of the Peace, and gave various and 
uncerrain Anfwers, that aggravated the Su(pi«- 
cion, and was juflCaufp of binding him ov^er 
to the SefTions. And when the Party is bot^nd 
by Recognizaince ta give Evidi^nce, and he 
exhibits his Bill, ^nd gives Evidence, that is 
a good Caufe of Juftification ; for otherWife 
every one who. exhibits a Bill of Indidment, 
and gives Evidence againft a Prifoner, fhall 
be drawn in Queftion for a (ionfpiracyrf 
That the Allegation in the Declaration, . that 
he falfo & walhiofe procured him to be indicSbed 
AFaifg^ is not travcrfable, when healledges the Spe- 
waiitiofe cial Matter of procuring the Indi<9:ment, which 
damio^" the Plaintiff hath confeffed by his Demurrer, 
ijnottra- which, if it were falfe, the Plaintiff might 
verfabic. ^^^^ j^^^g traverfed it. Wherefore, without 

further Argument, it was adjudged for the 
Defendant. Vide 27 Ajf. 12. 8 H. 4. 6. FitzA. 
Cmfpiracyy J. 27 H. 8. 2. and AiiVs Cafe, 
ante Hill. 44. Blac, 7. i Cro> 900. Chambers 
'ver. Tayhr* 

Cafefor , ^" ^ W^*^ ^^ Error upon a Judgment in an 
indiaracnt Adien upon the Cafe, two Errors were af- 
5 S' figned. Firft . Error, For that in the faid Ac- . 
thcPiainriff tion the then Plaintiff declared, That whereas 
was acquit- j^^ ^35 ^f good Name and Fame, the now 

Defendant intending to detraft from hisName 
and Fame, and put his Life in Jeopardy ,-did 
malicioufly caufe a Bill of Indidment of Fe- 
lony to be written, and the feme being fo^ 
written, at fiich aSeflions-of the Peace, at 
NcTi^gate^ exhibited the fame to the Grand Ju- 
ry j Et falfo depofuit omnia' in ea cmtenta fore vera. 
Whereupon he was indided of the fame 
lony, and after arraigned, and found : ; 

:. Gui . 
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Guilty, and thereupon brought the Action; 
and upon not Guilty pleaded found for him j 
for which He had Judgment to recover feYenty 
^wo Pounds for Damages and Cofts^ ubi nvera^ 
jpon this Matter (hewn no A&ion does K& 
2. Error, That the Exigent upon the judg- 
ment fuppofeth only feventy two Pounds wis 
for the Recovery, ai^d not inore. As to the 
firft Matter the Qoiirt was in Doubt. Biit 
Wray faid. That tMs Indiftment beirig written 
and preferred balitidufly, is not Reafon, but 
an A(^iojr) ffiould lie to punifh it. And if two 
co/nrpire malitioufly to exhibit an Indiftment^ 
and the Party be acquitted^ he fliall have a 
Cdnfpiracyj fo'wheh one doth it, this Ac- 
tion upon the Cafe lieth. 

But ShuH and Gawdy^ centra^ That the Ac- 
iion doth not lie : for then every Felon that is 
acquitted will fue an A<%ion agaihfl the Par- 
ty J but for the (econd Error, they held clear- 
ly it was well adigned ; for that then was no 
(uch Judgment for Seventy ; and tho' it was 
the Default of the Clerk, yet it cannot be 
amended to make the Outlawry good* And 
it being moved at another Day, the Opini- 
on of all the Court was. That the Adion lieth 
not when the Indi<5bment is preferred by the 
. Party grieved, and he purfueth it according 
to the Law j and the Statute of Weft. c. 2. which ^^ ^^.^^ 
does giv^s Damages where the Party is ac- uei. 
quitted, doth pro||^ this ; and this Cafe re- 
maineth at Common Law. Vide 27 H. 8. 27 
4S i^- and 7 a 6. 14. And the PlaintiiF 
had Judgment, i Cro. 70. (St* 134. Knight v.' 
German. S. C. x Leon. 107. 9 Coke 5;. The 
foulteffrsCarc 
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rSacio*"* Every Confpir^cy which the Law will pu- 

iSe pai^iu- lufiu before 'tis reduced to zA, muft hare 

l^^y tbefe four Qualities, i. There muft he foc^c 

*^^' A& done towards the Execution thereof ; and 

Promifes or Agreements are fuflflcient. a. Ic 

muft be tiiaIit|ous^ and out pf Kevenge. ^.It 

muft be again^ an innocent Peribn. 4. It 

muft be out of a Court, and voluntary « ^ 

Cafe lies Coke^^. The Poulterer s Czft. 

formaiici- Error was brought of a Judgment in an Ac- 
S of *ion «P<^n t^ Ciafe j for that the PlaintifF/ii. 

Vi'hich the fo & mditiofe impoied upon him crimen felonfSy 

^und^'aT fiiPPPfing he had robbed him &falfo& mali^ 
ijr^rsmr. tidfe exhibited againft him a Bill of Fndi^- 
ment^ fuppoHng that fuch a Day and Year 
he robbed him ; and exhibited it to the Grand 
jury, in the County of Hottsngbam^ and af- 
firmed the Matter in this Bill to be true ; ^hi 
revera ic was falfe^ and that the Jury found 
an Ignoramus thereupon, whereby he was for- 
ced to great Cofis and Charges, for the De? 
fence of his good Name and Fame. The De- 
fendant juftifies ; and Jfudgment for the Plaia- 
tifF in the King's Bench, without Exception. 
And a Writ of Error was brought, and ^f- 
figned for Error, That this exhibiting a pill 
of Indictment is no Caufe of Adion. But 
^11 the Juftices of the Comnaon ^^ncn, and 
Barons of the Exchequer, agree^J^ Ttiat the 
A<^ion lies ; for altho^ the exhibiting a Bill 
upon true and juft Prefmaptions, be excufable^ 
lind no Adion lies j ye^hen it is ajlecjg^ 
That he falfo & malitiofe^ without any l\^ch 
Cabfe^ had accufed him of Felony j a^d 
txhibiting this BUI falfo & smfithfe, t^^^ ^«;^ 
9 great Caule qf Slander and Dilgr^ce^ I 
juft Oround of Aaion for the Plaintiif: / 
Ihfpi^fendant having mddp his jf uftificat 
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dfid allhi$ Caufescff JuftifiGationfound tobe 
talk^ it is good Keaibn the A^ion ihould 
lie; Wherefore the ifudgment was affirmed, 
a Cro. 490. Payn ver. Per^r. See Whcb 29, & 
^4. Wright v, Blackwdl. Debated whechor 
an Acftion would He in focha Cafe 

A Man brought an A^ion of the Cafe a- Cafe for 
jainft one for <5aufing 4iim to 'be indi<a:ed for "dlaiM 
tealing of a M^re^ and had a ^Verdi(9: againft one of fc- 
'riie Defendant, k was moved in Arreft of^^J.]^^" 
Judgment, That upon preferring of the Bill found. 
to the Grand Jury, they found an Ignoramus; 
and fb there is a Repugnance in 4?he Declara* 
tion, which fbts forth that the ^laindff»cau(e<J 
him to be indicted J and yet feys. That an 
Ignor^mm was found ; fo that upon the Matf 
ter it was found no IndiAment. ^yUe^^ on Rcp«gj^ti- 
the other fide, faid. The Declaration is w^ll DedarW 
^nough I and there is no Kepugo^nji^ ^ for on. 
the Words (hall be ftaken according ^co the 
Common Conftrudion. HdUy There is aa- 
other Exception, ^lj&. That ^11 thie Proceed- 
ings mentioned ^n the peclaration are ex- 
preflfed to bctiefdre the Judges^ .as'Comnjnf- 
iioners ftirthe Gdol-Deliv^y. and not asCopi- 
miffioners of Oy^ and Tmnmer. RdUe^^ Chief ft^bSfo'p 
Juftice, We will intend that the indiifhnent thejaftim 
was before them as luftices of Oyer and Rr- jL^w^ 
miner; anSd iri Truth It is nc^ to^terial h^<ac 
^whae Authority he was ind]f(9;ed ; and in tfans 
Cife the Trouble ^he Party is put unto by 
Realon ofthis Indi^^ent, is 1 Ae Ggtufe of Ms 
briiigjng this A^ion^ and not his Trial upon 
|t{ ^nd therefore 4he Authority is not .mate- 
mi } nor is it material, whether the Indi^r 
i^ent %e gp6d or -not ; and ^he Words here arc 
^ be conftrued -according to the Common 
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lotendment. wz,. That he was indided tho' 
]the Ihdiiftmenc was not founds buc an Ignora- 
Jmts\ ahdfo by Confequence in Law it is np 
In^dadmenC) upon which be cpuld be cried to 
come in Danger of hi$ Life. Halt moved. 
That they might amend the Declaration^ anc} 
go to a new Trial* RoVit^ Chief Juftice, It 
would be good to be fo ; for it is doubtful 
how we fiiail take the Matter as it ftands ber 
fore us upon the Records ^tfU ;72. R/v. 

1 1 6. jirundeU v. Tregano. 

No Aaioo '* ^^^ appear on the Declaration what 
lies tin the became of the Indii^ment ; for until it is de* 
indiftment teirmined no Aftion will lie. Tslv. 1 16. Arun- 

mincT' dettv.Tregono. 

^ Where the That Place (hall be laid in the Declaration, 
▼«*««. «^ where the falfe Oath was taken j ^ndby the 
: ' 4th of the Queen, by which all Venues muft 

be 4^ Corf ore Comtam, the jury (hpuld come 
from thence. ; £m^. ;; I. 
£»(? /^"^ One brought an Adion uponthp C^fc ar 
JSfrHng gainft J. S. for preferring ? Bill of Indiameqt 
ttBiUoffi-againft him, for ftealiogrPf 9 Mare^ aofl 
FcioSy"' ^ ithat the Grand jury found an Ignoramus^ wherc- 
whichthc by he was difcharged: The Plaintiff obtains 
t^^^ a VerdiiSt againft the Defendant ; the Defen- 
fmm. dant takes thefe Exceptions to the Declara- 
' " tion in Arreft of Judgment, Firft, That it 
doth not appear thereby t that the l^arty who 
jpreferred the Bill of Indidcn^nut g^ve apy 
Evidence tp the Grand Jqry toughing the Bill 
Secondly, It appears no% that the Plaintiff w^s 
bound oyer to anfwer the Fejony, and copie- 
quently he was not molefte4 by it j and fo he 
fcan haye no Adion : But the Coprt ftaid the 
Judgment to another Day upon the Excfeptipcis 
1 taken, and faid an Adion upon ith« Cain Ups 

for 
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for procuring one to be indiifted, ^altbo* the 
Party himfelf do it not ; and that one may 
ftxhibit a Bill of Indi<ftment to a Grand Ju- 
ry without Oath, and they may notwithftand- 
ing find the Bill, and altho' it be exhibtsd up- 
priDath, they are not bound to find it, if 
they fee caufe to the contrary ^ and that in 
the Cafe at the Bar, the Adion might be as 
well grounded upon (he Scandal, which grew 
to the Party who was indided, as upon the 
Trouble which might have befallen him by 
Reafon of preferring the Bill againft him. 
5fy/e,io. ^ 

• In an A<5tion upon the Cafejor a Gonfpi- what is 4 
racy, to indite him of Felony; and that falfo f^^* 
^ fnaliHofe crimen Felonia he laid to his Charge, oncof fcr. 
for the fuppoled ftealing of five Steers j upon ^^^^ 
this he was tried and acquitted. 

The defendant pleads in Bar, and (hews. 
That eighteen Novemk at Birmingham^ he was 
poiTeiled of five Steers, v^ich were ftolen from 
him ; that he made frefh Suit after them ; 
that they were found in the PoffefEon of the 
Plaintiff; that he came to him, and demand- 
ed to have the Sight of them, which he re- 
fufed to do, and gave him very uncertain 
Anfwers, by Reafon whereof he did fufped 
him, and fo procured a Warrant, and had him 
before Sir Thomas Bennet to be examined; and 
for his uncertain Anfwers upon his^ Examina* 
tion, he did alfo fufped him, and committed 
him, binding him over to appear at the next SeP 
iipns to anfwer this Matter; and did then alfo 
bind this Defendant to profecute againfl him. 
At which Time he did accordingly profecute 
an Indidment againfl; him, and then gave 
this Jvlatter in Evidence to the Jury againfl 
* him. 
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him, who did acquit him j and fo juftifies his 
Proceedings. 

The Plaintiff replies, and fliewj. That 
he was a Butcher, and bought thefe Steers 
in Market-Overt, and had tolled for them ; 
and that he had killed three of them; 
and takes a Traverfe aif^ue hoc that he 
/ refufed to fhew them to him : Upon 

this Replication, the Defendant demurs in 
Of the Law, fuppofing the Traverfe to be too ffiort; 

S!:*R JpV." f^ ^^^^ ^^ h^^^ ^0^ anfwered all which is laid 

catiun, dgainft him. 

goS!^' Montague, Chief Juftice, As Men niufl: not 
-' be difcouraged to profecute Felonies, fo they 
are not to be animated for to vex the Innocent; 
here the Adion brought, quia A. [dins that 
he had bought them, yet procured him to be 
indided. 

Doderidgty Juftice, Here is a Bar, and a 
Replication 2e injuria fi$a fr4>pria ahfque tali 
Caufa ; this could not lo have been in this 
Cafe, for this had been a Traverfe to all o- 
ther Matters before alledged ^ here is good 
Ground of Safpicion. 

The Traverfe here being alfjue hoc, that he 
refufed to (hew him the Cattle ; this is a good 
Traverfe, and an Iflue rqiight have been taken 
upon it ; but by fuch a Traverfe as de injuria 
fua propria abfjue tali Caufa, by this the Plaintiff 
would have been tried, becaufe that Part of 
,{hg Bar is good. The Traverfe here, as it is 
taken, is good, and noCaufe of Demurrer, 

propter Farias & incertas refponfhnes j this is a 

good Caufe of Sufpicion, but is not traverfe 

^blc. 

* ■ , 
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tloughtony Juftice, It is here fet forth in the 
tlea in Bart That he refufed to fhcw him 
the Ojcen, being demanded fo to do. This 
was a manifeft Caufe of Sufpicion^ and well 

traverfable J but froper Farias ^ inctrtas 
reffanftpnes ; this is only fet down for Aggra- 
yatjion^ and like unto alia enormia. 

DodaeriJge. If the par be good, then the De- 
fendant ought to conclude-with a Traverfe, 
fc abfque hoc that he did exhibit a malicious 
Indiftment. 

ffofigbtc^i The Sufpdcion of the Juftice of 
Peace here is not at all material. 

Doidiridge agreed with him herein j if he 
refufed to Ihew him the Cattle, this was a 
good Caufe of Sufpicion ; and this was a good 
Ground for him to bring him before a Juftice 
of the Peace to be examined, the Sufpicion 
of fnotl>er Man is not to be traverfed. 

In this Cafe the Court feemed to be of 
Opinion ^gainft the Defendant, that the Tra- 
verfe was well taken by the Plaintiff, and the 
D^endant had no Caufe of Demurrer ^ and fo 
this Cafe was adjourned to another Time^ 
for the Court to be further fatisfied herein ; 
but .the feme was never moved again, but 
endpd between the Parties as was reported $ 
they receiving the Opinion of the Court 
which way it was* % Bulfi. 284- WtaU verffts 
Wells^ P$d. t. Jones 2 o* Paulin v. Shaw, where 
Jfudgttient was ftaid ; and 'twas refolved, that 
no A49:ipn Jay j but that Cafe don't feem to 
be Caw. 

inXIiffefor malicious indiAJng.and profe-^ j^^^ ^^ 
Qjit^g.the Wife for Felony, whereof (he wasrcckethe 
acquitted : Declaration recited the Indidment fr^liS'Vl"^ 
c^ti^m* ma^enamji^uenum i ana m the Re? chration. 

4 cital 
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cital of she Goods fuppofed to be fdld^ it was 
Valoris of fb much ; whereas the Indiftment 
was VaUntia of fo much : And it was objeAed^ 
That this was a Variance from the Indi(%meat» 
but over-ruled^ for that was the fame ia Sub- 
ftance^ and fo materiam fequtntem ; biit if they 
had undertaken to fet forth the Indidment ia 
bac vtrba^ it would have been a fatal Excep* 
tion. 

Nota fer Holt, Chief Juftice, To do the Bu- 
(inefs fully, the Plaintiff ought to have a pro^ 
ved Copy of the Bill exhibited, and that it 
was found upon the Oath or Proc|iren)ent of 
the Defendant'; but their Names upon the 
Back of the Bill is fufficient Evidence of their 
being fworn to the Bill, tho' the Writing up- 
on the Back is no Part of the Recotd : put it 
may be proved that the Defendant was a Wit- 
nefs without having the !^ill ; but it were, I 
fay, more clear to have the Bill : And the firft 
Part of the Defendant's Defence in this Cafe, 
muft be to prove a Felony committed j for 
without that it is impoffible he ihoulcj h&ve a 
probable Caufe of Profecution ; and here, be- 
caufe no Body was by at the Time of the fup- 
pofed Felony committed, but the Defendant's 
Wife, who could not in this Caufe be Witnefs 
to prove the Felony committed, Hbfr, Chief 
Juftice, allowed her Oath, which (he made 
at the Trial of the Indiftment to be ^ven in 
Evidence to prove a Felony committed j for 
otherwife, one that Ihpuld be robbed, &i. 
would be under an intollerable Mifchicf ; for if 
he prolecuted for fuch Robbery, &c. the Party 
would at that Rate be acquitted, and T 
Profecutor be liable to an Adion for m^icibus 
Profecution without a Poflibility of making a 



good Defence3 tho' the Caufe of Profecution 
were never fo pregnant. ♦ 

To which Darnea for the Plaint ifF faid. If 
Oath had been made freftily after the Fa<5t 
committed^ . that Oath might be admitted as 
Evidence ofitj/ir^^ not; biK here it appeared 
a* Warrant was taken Out immediately, but 
nothing done ttereupon till the Defendant 
had fubfequent falling-out with the PlaintiiF. 
Mod. C^7.i6. Jobnfon & XJx ver. Browning. 

In the Record in the Declaration, one of />»w?«« 
Jury's Name was Lancefier, in that produced and l«w#. 
at the Trial'twas Lancafier; yet 'twas good, -^^^jf^^^^ 
and no Variance. Meyn. 91* 

' Cafe for a falfe and malicious Indi(3tnent Cafe don's 
of Barretry, whereof he was Ugitimo modo at- ^^^^^^^S 
quietatus ; and upon the Trial it appeared, he NoSe^ofe- 
was acquitted no otherwife th^n by Entry 5*'*> 
of a Nolle profefui ; and whether this was fuf- 
iicient to maintain the Adion, was made a 
Point of the Opinion for the Court : And the 
Court held, this Evidence did not fupport the 
Declaration ; for the Nolle proiequi is a Dif- znd v/hf. 
charge to the Indictment, but is no Acquittal 
of the Crime j and the Chief Juftice doubted 
as to the latter Matter, and was of Opinion, 
that the Crown, notwithftanding the NoMepro- 
fequi^ might award new Procels upon the fame 
Indidment. xSalkzi. Ooddardt/. Smith, % 
C. Mod C. 261. 

In a Declaration for malicious Indiftment ^^i 

on which the Jury found an Ignoramus; to de- dareiwliwc 
clare qmdjuratores fr^d. dixerunt quod ignorahant, the Jury , 
or €iuodfuerunt ignorantes is a good Form of de- ^yg^f^ 
daring. T. ymes 20. PauUn v^ Shaw» 

iError 
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Cifcinthc Error was brought of a Judgment iri ih&- 

Confpiracy Commott BcHch, in srn Adion upon the Cafe 

tor caufini in Nature of a Confpiracy, where the Pladn- 

ffin. tiff declared, That the Defendant (the now 

diaed of PlaintifF)j/ii(/^ & malitiofe caufed fuch an InditSl- 

f^wj* ment of Perjury to be written bancfalfam ma^. 

teriamy &c. (reciting it verbatim) and eXhi^ 

bited it to the Grand Jury before the Jufticcs 

of Peace at Weflmlnffery and procured it to be 

found* And that afterwards Sir EdwdriSptmer^ 

one of the Juftices of the Peace of MiJJkfe^, 

before whom, &c. delivered it with his owii 

Hands to the Juftices of Goal- Delivery, and 

of Oyer and Termintr at Newgate^ for the Cat 

ty of London and the County of Mtddltfex, 

whereby he was brought to the Bar under 

the Sheriff's Cuftody, and arraigned attd aiC- 

quitted. And hereupon Judgment bein^; gi-? 

ift Except ven in the Common Bench for the Plaintiff, 

cion to the the Defendant brings a Writ of Error. And 

o^k^YuCe W21S moved. That the Declaration was not 

only by good ; firft, Becaufe it is by way of Aecical 

dtal*"' ^^ ^f ^^^ India:ment only ; and for this the Cafe 

Ovcrulj:d. of Browning and Bccflorty PIotp- ij6. was relied, 

fed non allocatur ; for it is fcribi fecit tdleni falfani 

nota^^M vfateriawy which is a dkeift Affirmative. The 

he WM in fccond Exception was, jBecaufe he doth not 

o^erlruied. ^^^ ^hat he was in the Gaol j and then the 

Juftices of the Gaol- Delivery have no Power 

to meddle with him j fed non alhtatur; fotduc- 

tus ad Barrani & fuh asjlodiai ffiews hiih to be 

in Gaol. ; Cro. yyj, Bagnallvtrfus knight. 

^T« of^*' P^/ 44. t f^ent. 47- 

Crafj^racy An AiJiion upon the Cafe, in Nature of a 
for procu- Confpiracy, for procuring him to be inditS ^ 
bcmdfacd f^^ Perjury ; fro eo quod in an Adion of Del 
of p«r|ury, ia hondon betwixt one Johns and the Defen 
tZ^^. d««^. ^^ recites the Aaion, anfil Jlfue (but 
f^ chp 
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the Adion in Londm was an Adion on the 
Cafe) the faid Plaintiff was produced as a 
Witnefs, and fwore falfly, and (hews his Oath ; 
but fhewed not that he was cwtam Judice^ nor 
that it was coram Jurator. &c. The Defendant 
pleaded^ That he was an illiterate Man^ and 
deliv^ered all the Pleadings in London to the 
Clerk to draw the Indiftment, who drew it, 
and therein miftook the Plaint in London^ al-Plea,tfaar 
ledgtng it to be an Adion of Debt, whereas l^^^jJJ^.IJ^^ 
it wa$ an Adion on the Cafe, and delivered that the 
it to the Defendant, and read it unto him, as f„^^jhc^Ac." 
truly drawn, and he, believing the fame, de- {ion wag 
Hvered it to the Grand Jury, and took his^^q"^'^^ 
Oath, ^od Billa fuit wra. And becaufe it -^ Sc in- 
was falfe, by Realon of thb Mifprifion, the <Jift«ncnc, 
Plaintiff was found Not Guilty; and there- 
upon the Plaintiff demurred, and the Bar was Andheid 
held to be ill. But, notwithftandingit was'*^' 
adjudged againft the Plaintiff, that the De- 
claration was not good, becaufe he doth not ^^^ ^^^^^ 
fhew that the Oath was taken before fome ciaration 
Judge J and then the Indidment was vitious, ^^^^^^'^^ 
and an Adion lay not ; for this AAion is not ?ng the * 
maintainable, but where a Conlpiracy lies up. ^y]j,^' 
on a Confpiracy between two. Secondly y They {bre*"fomip 
held that this Adion lies not againft any who Ms^ 
prefers an Indidment, and fwears it to be 
true; for it is for the Queen, and the Com-Hesfj^^ 
monwealth ; and if it fhould be allowed, no ferring an 
Indkftment would be preferred. So one {hall^"**^*^'*'- 
not be punifhed for preferring a Bill iri the 
Star-Chamber by an Adion upon the Cafe, 
altho' the Matter be falfe, and contains great 
Slander ; as it was ruled in the Earl of Lin- 
€oh Cafe. The Indidment was not fufficient 
by Keafon of this Mifprifion of the Adion. 

So 
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Erpcciaiiy So as the Defendant might have pleaded ^ut 
pz^y\^^' n>/KecW; and he needed .not to have faid 
quitted by Not Guilcy ; fo he never was Ugltimo modo dc^ 
^^^^^^^ quietatusy any Perjury fuppofed. Wherefore 

it was adjudged for the Defendant. iCro, 

')Z4.. Sheringtonv.tVard. 

Cafe lie* J^^^J^ brought an Aftion upon the Cafe 

for maiici- againft OarMmty for caufing hirh to be in- 

o"» ^"offc. ^"^^^ ^^^ Felony, as Acceflary for fufFering" 

JSJi^.tho'a Prifoner to efcape that was conviftedj the 

thcCharge plaintiff had a Verdi<a, and a Judgment. The 

Jnamsit' Defendant brought this Writ ot Error to re- 

bc in truth verfe this Judgment ; and the Error afligned 

pS&* was. That the Party was indiAed for a Matter 

which is but a Trefpafs, and not a Felony ;' 

and fo the Declaration is miftaken^ and an 

AcStion on the Cafe Hei not. But the Court 

anfwered. That the Charge of the Indidment 

is for Felony ; altho' the Matter the Party is 

charged with be not Felony^ and a Scandal 

lay upon him by it, and therefore the AAion 

lies. Style \ yy. Gardner ^gain&yallie. 

\i^atSa- ^^^ Manindicft another upon Probabilities^ 

fpicionis and relies only upon them, and the Party 

f^cS"^* i'ndiaed be acquitted, he fitall not have foif 

Ajqe. * this an Acftion upon the Cafe for a Confpi-* 

racy, a Man is to ground his Indidment, and 

hiis Profeeution thereupon, upon his owrf 

Sufpicion ; and this his Sufpicion ought alfb 

to be grounded upon other Probabilities ; and 

this ought to be his own Sufpicion, and not 

the Sufpicion of others, otherwife his Juftifi^ 

cation will not be good ; and herein he hath 

failed in this Ca(e, grounding his Proceedirigs', 

ahd/his Juftification thereby upon the Su^itioj 

of thofe three other Perfons^ which he feitl 

were prcfent with him, when the Better wals 

4 do^ 



delivered to him ; and that they faid. That 
they did fee the Party ag^in^ and heard him 
fpeakj and conceived him in all Likclyhood 
to be the fame Party^ and upon this their 
Sufpicion^ he complained of him, and pro- 
fecuted againft him, and the Jury did acquit • 
him ; fo that here was pothing at all ground- 
ed upon his own Sufpiciop, and fo his Jufti- 
fication not good j and the Plaintiff for this 
had juft Caufe of Adion. i Bui. 149* IVale 
againft Hill. 

In an Adion on the Cafe the PlalntiiF de- - ^j . 

clsLrcdy ^od Defsndem falfo d^ nialitiofe abfjue mzlxlouHf 
aliqua frobabili caufa ifjum inditiari caufavit de caufin^him 
riotOy cut indi^antento ifje flacitabat non culf. C^ ^^acdoTa 

fuit inde per verediB. yuratorum acquietatus i per Riot aftct 
quodmagnas denariorum fummas & multos labores ty^vcrdid* 
expendere & fubire coaEtus fuit. Upon Non Gulp* 
the Plaintiff had a Verdid and Judgment in the 
C. B. which was now affirmed in B. R. Ic was 
objeded. That this would difcourage Profe- 
cutionsj and at this Race the Profecucor, 
whenever he is in tiie Wrong, or mifcarries, 
will be fubjed to an Adion. Et per Cur. 

A Civil Adion differs very much from an Amcrciai** 
Indidmentj for in that the Defendant hath f^Tli^^ 
his Cofts. And at Common Law the Plain- r^weic af- 
tiff was amerced pro falfo clamore^ for the E- ^^^^^^^ ^^ 
ftreats of which Amerciaments Warrants were v^^rr^aars 
conflantly delivered to the Coroners, who by «« ^^« c^'* 
a Jury affeered them according to the Malice *^^°"'' 
or Vexation of the Plaintiff. Alfo in Civil 

. Actions the Plaintiff alferts a Right, or com- 
plains of an Injury ; and therefore the Court 
held. That to fay, A. is a Ba/lard, and T am 
the Heir, is not adionable, becaufe he is a 
Party concerned, and aiferts a Right. ^Hiter^ 

S if 
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Bringing if he had not added, and I am the Htir. VuTe 
not^fuon- 4 Co, 80. So CO bring an Aaion, tho* there 
able, tho' be no good Gfound is not acJiionahle, be- 
3uJ^!if:h. caufe ic is a Claim of Right, and he has found 
outVome Pledges, and is anierccable ^0 falfo clamcrcj 
[a?erai Ad ^^'^ ^^ liable to Cofts : Buc yet if one has a 
of Wrong Caufe of Adion to a fmall Sum, and c^^ke out 
be^ex^rdi^ a Lt^titat to a V'ery great Sum • or has no 
ihs^nr ^ Caufe of Adion at all, and yet malicioufly 
fues the Plaintiff to the Intent to iitiprifon 
him for want of Bail, or to do him fome fpe- 
cial Prejudice, an Ac5tion on the Cafe lies; 
but then 'tis not enoug;hto dec'are generally> 
that he brought an Acftion againft him ex ma* 
litia & fimcau[a\ pr ^uod he put hini' to great 
Charge, &c. but he rauft (hew thb Grievance 
fpecially ; as in i Sid. 4^4. So whereas he ow- 
ed him, the Defendant, 100/ he fued him 
for If 00/. and to hinder him from^ Bail, affirm- 
ed to the Sheriff yoo / was due, per qmdy he 
was imprifoned for want of Bail ; or i Saund. 
If one not 228. for that the Defendant intending to 
procure*^, ptocure his Imprtfonment, where tlwre was 
CO fuc B. no Caufe of Adion, or without any Caufe 
Caufe^^x ^f Aaion, fued him in m Action of ^^oo /. 
miy have whereupon he was arretted and imprifoned, 

^^ft h[iii. ^^* ^"^ y^^ ^^ ^^^ ^^^^ ^^ ^^^ concerned, as 
* a Stranger, procure another to fue me caufe- 

lefly, I may maintain an AAion againft hinn 

generally. Vide N. B 96. M. l Inft, 5-44. j 

Cro. 378- 
Aftion will If a Man be falfly and malicioufly indicfted 
inaiictodly ^^ ^^^ Crime that may prejudice his Fame and 

cauliiig H. ♦ 

to be indifted, whereby hr is indem'">ilicd cither. >. In Perfbn. as by * 
prifomDcnr. 2. In Rcputition, as by Scan<1al. 3. In P»(p'^rty, as by 
pence. In tHe two firtt Cafes, thg* IiidicJmcut be infufficicnt, or Igmrai 
returned, buc not id the' lait 

R 



Reputation, he may bring his Action : For 
he is falfly fcandaiized by the Malice of the 
Profecutor, which is a Damage for which the 
Law gives an A<9:ion. \ SiJ. 46. Teh.x^. Lutw. 
1 22. So if a Man be falfly and malicioufly 
indided of any Crime that fubjeds Jiim to 
Peril of Life or Liberty, and for which he 
may be puniftied; he may bring his Adion j 
for he is indangered in this Relped, and re- 
ceives a Damage, for which the Law gives 
an AcStion. So if a Man be falfly and mali- 
cioufly indided, tho' ic neither touch his Fame 
nor Liberty j for it is injurious tohis Prbper- 
ty, in putting him to a needlefs Expencej 
and a Damage to one's Property will maintain 
an Adion as well as a Damage to his Fame or 
Perfon. yide:^ E. 3. 19. 3 ^j^i* 7 H'4* 3x* 
II H.J. 2^, 26. N* B. 106. Style 379. 

3. Where a Man is falfly and malicioufly 
indicted of a Crime which hurts his Fame, 
and which is a Scandal to him, tho' the In- 
di<5i:ment be infiifiicient, or an Ignoramm found, 
yet an A(5kion lies for the Slander, becaufe 
the Mifehief of that is eiFecSted. So it is if 
it indangered his Liberty, and h^ was adually 
imprifoned. Ocherwife where it only con- 
cerns his Property ; for he cannot fufFer in 
that in cither of thefe Cafes. But tho* the 
Adion lie, yet it is not to be favoured j and 
therefore, x% If the Indidment be found by 
the Grand Jury, the Defendant ihall not be 
obliged to ihew a probable Caufe j but it 
fiiall lie on the Plaintiff's Side to prove an 
exprefs- Rancor and Malice, indly, l{lgnp* 
ramus be returned^ where the Indictment con- 
tains no Scandal, or the Party has not been 
imprifoned, no A^ion lies - otherwife, ific 

S 2 con^ 
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contains Scandal, or the Party hath been in?- 
prifoned ; but then there muft be Evidence 
of exprefs Rancor and Malice ; for Innocence 
is not fufficienr. Judgment affirmed, i Salk. 
i;. Savillv, Roberts. S. C. j Mod. 594, ;9f. 
So on an Indidment for a Refcue, no A<ftion 
lies. Sid. 161. Lowe 'V' Beardmore, S. CRaym* 
iSy. S C. I Lev, 169. Style 424.- 

But the Publifher of s/lkeU's Report s^^ in the 
Margin of the Report of the aforefaid Cafe, 
fays, That in an Adion on the Cafe for ma^ 
licioufly procuring H. to be indided for exer- 
cifing the Trade of a Badger without Li- 
cence, per quod he was put to great Expence, 
(in which it was agreed that the Indidmene 
was infufficient.) It was refolved by Varker^ 
Chief Juftice, and the whole Court, upon 
great Confideration, That there was.ilo Rea- 
fon for this Diverfity, between a malicious 
Prolecution upon a good Indidment, and 
upon a bad one ; and that this^ Adioa will 
lie as well for Damage by Expence, as by 
Scandal or Imprifbnment, tho' the Indict- 
ment be infufficient. Hill, iz Anna B. R. 
Jonei v.Gwyjm.Intr.Trin, 11 Anna^ :^26. And 
with this Opinion agrees, 2 Mod. ^i. & 
506. and Farefi. 104. Style 424. 
Cafe lor ^" Action on the Cafe was brought againfl 
piccuriog Francis Throgmortonj becaufe he procured the 
tiff w be PJ^in^iffto be indicted as a Common Barretor. 
indiaed of before the Juftices of the Peace in the Coun- 
^ h''^ h'^he^* ty of fVarwick ; and that afterwards he was 
was acquit- lawfully acquitted thereof, before -^«^<?ry^» and 
ttfi. Clinch^ Juftices, Juftices of the Aflizd there. 

The Defendant pleaded Not guilty, and fou. ' 
againft him; and it was alledgedin Arreft 
Judgment, That the Declaration was n 

gOO( 



^alfciotts P2ofecution0* %6i 

good : For he has (heWn, That he was acquit- ^^ciarati- 
ted before -^. and Cjufticesof AflSfe, which is an AcquU- 
not good ; for he cannot be acquitted before "^ t>ei>^^« 

them asjuftices of Affize, but as Juftices of j^'f^"e«of 
Oyer and Terminer ; and it was held to be an Ansrcjii, 
apparent Fault by the whole Court. ^'fJ^^^fon^'^Ql^f,^^ 
and Beaumont held. That the Adion lies not for terminer. 
xhe Matter; for when one preferrs an Indid-, 

ment, and is fworn thereupon; it is to fce,^fj^|JJc. 
intended, that he prefers it lawfully, and inferring a ' 
Zeal of Juftice. And altho' the other be g^^/"" 
found Not guilty, it is not Reafon he fliould 
be puniflied for exhibiting a Bill, no more 
than where a Bill is exhibited in the Star- 
Chamber for Matters examinable there ; an 
Adion on the Cafe lies not, altho^ it be falfe ; 
no more here. 

But where two, or more, confpire together, ^n'^Sonftt 
to procure one- to be indid:ed for Felony, or racy of two 
Trefpafs, and he is afterwards acquitted ; it onrto^be^ 
Ihall be intended by the Law to be maliciour. indiaed,be 
ly done; for which Confpiraqy lies. But no or^ref afs^ 
Adion would be in Hinderance of Juftice. ^'^ re pas. 
Wherefore, &c. But Walmjley doubted there- 
of ; for the Declaration fuppofed it to be ma-- 
iitiofe. And there is n^t Reafon, if any 
one, without Caufe, will procure another to 
te indifted, but an Adion will lie againft 
fiim. Whereupon it was adjourned, i Cro. 
yfio. Francis Throgmortons Cafe. 

An Adion upon the Cafe was brought a- Of joinder 
gainft two for procuring the Plaintiff to be ^n ctfe ^for 
indided as a Common Barretor ; and on a mai cious 
Writ of Error two Errors were affigned ; firft, *"^^<^^"^^"f- 
That the Adion ought nor to be brought a- 
gainfl: two ; becaufe the Procurement of the 
one was not the Procurement of the other. .. 

S 3 andly. 
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andly^ There was a Place alledged where the 

Indictment was preferr'd ; bur no Place where 

the Procurement wa& ^ but no Judgment was 

given. Latch 262. 

fwnM' An Adion on the Cafe lieth if one prefer 

cious Suit a Bill in the Star-Chamber for a Thing not 

Cham^rl" cognizable there. See 2 BrownL 100. Whod -y. 

Buckley* S. C. 2 Ander. 28. 

For an In- Adion on the Cafe j for that he procured 

ol^^rc! him to be indicted as a Common Barrecor, be- 

try. fore J. S. and N. D. Juftices of the Peace ; nee* 

ron addl'verfas Feloniatt &c. auditnX & terfni" 

nand* ajjignat\ and that he was acquitted/ 

The Defendant demands Oyer of the Record, 

oyerof the ^hich J5 entred in hac verba; wherein they 

• "^ * are mentioned as Juftices of the Peace only. 

Whereupon the Defendant demurred; becaufe 

Vamnce it appears that it is not the fame Record, 

Ihirind whereof he now counts. And of that Opi- 

the Nn\ nion was JVilliapfs. But all the other Jufl:ices 

econtra ; becaufe the Juftices of the Peace have 

Authority to inquire and hear it, without 

any Special Commiffion of Oyer and Terminer \ 

and their Commiflions are equal to that Pur- 

pofe; and therefore all one, and no Failcr 

of Record. 2 Cro. 52. Barms verfni Confian^ 

tine. S. C. Ych, 46. 

Cafe Ties An Adion upon the Cafe for malicioufly 

ousMa-' 5"di*J"g ^he Plaintiff, being a Juftice of the 
nientcta Pcace, for delivering a Vagrant out of Cu- 
th** pctic°^ ftody, without Examination, contrary to Law • 
fordif^^'* upon Not guilty pleaded, a VerdiAwasfbuna 
charging of for the Plaintiff. And Sv^ain moved for the 
« Vjigranr. Defendant, in Arreft of Judgment, That 
fuch Action doth not lie ; becaufe it deters a 
Man from profecuting for the King. ^ 

a • ' 

Aiajn^rd 



Maynardy Serjeant, for the PlaintifF, Where 
the Indictment is preferred raalicioufly, and 
fuch Judgment contains Matter of Imputation 
and Slander, as well as Crime, there the Ac- 
tion lies; but ochervvife where the IndiAment 
contains Crime without Slander ; as For- 
cible Entry, &c. but here is Slander as well 
as Crime ; and of that Opinion was all the 
Court ; and Judgment was given for the Plain- 
tiff, liaym* 1 80. Sit jindrew Henley uer. Dr. 
Btirfial. 

In Action «pon the Cafe for caufing a falfe cafcfor 
Prefentraent to be made againft him before ?"^'*^ * 
the Confervators of the Riv:er of Thames^ for fcnrnient 
^fufFcring 8 Loads of Earth to fall into the ^^ be made 
River of 7^^»^/, and obtains a VerdiiSl:: The confem! 
Defendant moves in Arreft of Judgment, That tors of the 
it doth not appear by the Record what Au- ^ZZes. 
thority the Confervators had to take the Pre- Exception 
fentmentj and if they had no- Authority, ^^^J^^^i^^^' 
then it was €oram nan Judice ; and the Plain- for noc 
tiff could not be prejudiced. Twifden anfwer- J^^^"^^ 
ed, it^is well enough, though their Authority thority 
appears not by the ♦Record, becaqfe they ^^ey hadi 
have Authority given them by the Statute of 
x% R. 1. cb. 9. which is a general Law, and 
ought to be taken Notice of :, but if not, yet 
the Adion is well brought ; for it is brought 
for the Vexation the Plaintiff was put unto 
by Reafon of the Prefentment ; and the other 
Matter alledged is but by way of Inducement 
to the Adiion. 2 Car. in Dent and OlifeiCak, 
in this Court, fo held ; and tho' the Con- 
fervators had not Authority, yet the Adion 
Kes for the malicious Profecution, and for 
the unjuftly vexing him ; and fo adjudged. 
Trin^ 16 Car. in this Court in Damon and Shere- 

S 4 tnans 
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fnans Cafe* Haky on the othqr Side, faid^ 

That this Court is not bound to take Notice, 

that the Lord Mayor of London hath this Ju- 

rifdidion of Coniervatorfiiip; for the Stature 

that gave it him is a particular Law touching 

him only, and fo not to be taken Notice of 

without it be (hewn; and then, if he have 

no fuch Authority, all the Proceedings againft 

the Plaintiff are void. Rolle Chief JufticCj 

An Adion upon the Cafe lies for bringing an 

Appeal againft one in thd Common Pleas, 

tho' it be coram non Judice^ by Reafon of the 

Vexation of the Party j and fo it is all onej 

whether here were any Jurifdidion or no ; for 

the Plaintiff is prejudiced by the Vexation, 

3nd the Confervators took upon them to have 

Authority to take the Prefentment. And I 

hold, That an Aftion upon the Cafe will lie 

for malicioufly bringing an Aiftionagainflhim 

where he had no probable Caufe ; and if fuch 

Adions were ufcd to be brought, it would 

deter Men from fuch malicious Cour/es 

as are fo often put in Practice. Style 378. M- 

wood and Monger. # 

Cafe for ^^ ^" Adion on the Cafe the Plaintiff de* 
affirming clared. That the Defendant did arrefl him 
Jiff morc^" in Middlefexy and intending to detain him in 
due than Gaol, did falfly and malicioufly affirm there 
^!r^^«pT^' was f oco /. due ; and that therefore the She- 
^eTwasde- riff o'jght to take Bail accordingly; per (juod 
wined in he was detained in Gaol feveral Days. The 
'^-^' Defendant pleaded, That he affirmed the 
Plaintiff was in his Debt forty Pound; ahfque 
hoc that he faid he was in his Del>t yooo/. 
The Plaintiff had a Verdict: j and it was mo- 
ved in Arreft of Judgment^ Th^t no Adion 
Jay as jfiis Cafe was^ becauf? the Plaintiff 
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was under a legal Arreft, and the Sheriff 
was to detain him, or bail him at his Peril ; 
but the Court gave Judgment for the Plaintiff. 
Sid. 424. Daw *u> Swain, 5. C. i Mod, 4. i 
Lev, 27$". and i Lev. Striber v. Johns and Wa- 
ters. 

In an Adion on the Cafe in the Nature cafeintbc 
of Confpiracy j the Plaintiff declared, That Naturf of 
the Defendants 'caufed him to be arretted by ^y^l^^^^^ 
Procefs out of the Sheriff's Court in an Ac- curing one 



tion of ;oo/. and eundem the V\2mt\S virtute JcUedfora 
ejufdem ^ereV arrefiari & imprifonari & inp^i- great Sum. 
fona detimri fer ffatium 20 dierum & noStiu cau-- 
favere d^ frocuraverunt ubi revera frad. fone 
of the now Defendants^ tempore kvation. & af- 
firmation^ ^ereV pr^ed. verfus ipfu the now 
Plaintiff »(?» babuit aliquam jufiam caufam ABionis 
ver. the now Plaintiff, ad damnum 200. After 
Verdiift for the Plaintiff, by which only one 
Defendant was found Guifty, three Excepti- 
ons were taken in Arrefl of Judgment, i. No 
Place was alledged where the Plaint was le- 
vied, and where the now Plaintiff was arre- 
flted. 2. That it did appear by the Declara- 
tion that the Plaint levied in the County 
was determin'd. 3. That one oftly was 
found Guilty ; and that one Perfon could not 
fmgly confpire. To the firft Exception, the 
Court anfwered. That the Fad: being tried in 
the proper County, if there were no Venucy 
'twas aided by the 16 & 17 Car. 2/But here 
was a good Plea j for it is alledged the De- 
fendant^ apndj &c. levied the Plaint, and all 
the fubfequent Fads relate to it. As to the 
zd. That perhaps the Declaration might for 
that Caufe have been ill on Demurrer, but 
WSS now aided by Verdid. As to the ?d. 

That 



\ 



9 66 mmi on cge Cafe foi 

One OTiy That this being an Adion on the Cafe, the 
t!^"ct the Ground of the AcSion was the unlawful ar- 
pitmriff rafting the Plaintiff, and not the Confpiracy ; 
^^**«" and fo the Court gave Judgment for the 
PiaintifF. But Note, The very learned Re- 
porter feems to think, that for the laft Excep- 
tion Judgment ought to be (laid, i SaunJ. 
228. Skinner v. Gunton, Lyon and Leafon. S. C. 
Raym. 176. 5.C. i Fetttr. 12. See l £«//.! 8 f. 
Mod. C, 170. 
Evidenccof Cafe ; for that the Defendant colore cujufdem 
hoidinglo Medii^rocejf, in Lege caufed htm to be arreftcd j 
excrava- and thof he offered a Common Appearance, 
gaiu Bail, i^gj^ Y\\m to be bailed, where by Law no 
Bail was required ; and Verdid pro \^er on 
No» Culp\ Et per Hoh^ Chief Juftice, This is a 
Tender Aftion. You muit (hew that the 
Plaintiff being indebted to the Defendant in 
fo much, the Defendant took outfuch a Writ 
for fo much more, on purpofe to hold him to 
Bail ; how elfe can it appear to us whether, 
and how far, he might be held to Bail in that 
Action? And as to whsit Carthew faid. That 
the Writ wasfeldom returned ; and thev could 
not have it to give in Evidence j and there- 
fore it » would be inconvenient to. fet it out, 
specially in the Declaration ; the Chief 
Juftice anfwered. He might have a R,ule on 
Thh Ac> the Officer to return his Writ. Vide i Saund. 
'•ir^hT^rT' 228. And this Adion lies not till the Ori- 
.JiginaiAc- ginal Adion is determined, i Salk. i^. Ro- 

tioQ is de- bips V. Robins. 

cSr'tr- An^ Adion on the Cafe was brought for 
reitingand arrcfting the PiaintifF, and detaining him in 
'^i[t" o?n- Cuftody till he confeffed Judgment. But the 
tcffedjudg. Court being divided, and no fuch Adion 
^^^^ fides being to be found in our Books, ^a 
Whether it lies ? 3 L^v. 2x0. 

An 



An Adion on the Cafe lies if laid toj^^^^^jf.* 
be fiflfof malitiofe ^ fcknter^ for attaching dous Atr 
the Plaintiff's Goods in the Hands of a third ^^^^!2* 
Perfon, for his Debt, i Lev. 129. Saunders ^ 
*v, Powell, 

Bradley verfui JonfSy 1 1 rot. % 3 90. The Plain- 
tiff brings his A&ion upon the Cafe for ua- \ 
juft Vexation. The Defendant had exhibit- 
ed Articles againft the Plaintiff, to have the 
Good Behaviour againfl him,and took his Oath 
before Dr. Cary^ one of the Mafters of the 
Chancery. And afterwards the Defendant 
ceafed Profecution rhere^ and obtained from 
the King's Bench a Supplicavh to have the 
Good Behaviour there j and the Court was 
of Opinion, That the Adion would lie, be- 
caufe he profecuted in the King's Bench, and 
not in the Chancery. But the Court faid. 
That if he had profecuted in the Chancery, 
tho' the Articles had been fcandalous^ yet no 
Adion would have lain j for a Man ihall not 
be punlflied for miftaking the Law, for he 
may be mifadvifed by his CounfeL i BrownL %. 
5. C Godb, 241. 

An Aiftion upon the Cafe, ^he Plaintiff Caft for 
declared, That H. H had recovered againft ouliawr^ 
the Plaintiff in the Common Pleas, 20 /. and on" a^judg- 
before Execution died j ahd that the Defen- ^^^ *^ 
danc knowing that, at D. in the County of tpcrfon 
I^orfolky malitiofe d^ deceptive tnacbinam to out- who was 
law the Plaintiff upon the faid Judgment, in ^^ * 
the Name of the faid H. H. &c. in Perform- 
ance of the faid Purpofe at W. in the County 

bf Middlefexy took out a Capias ad Satisfaciend. 

In the Name of the faid H H. againft the 
now Plaintiff, upon the faid Judgment, di- 
re<9:ed to the Sheriff of London j and Non eli 



/ 



268 aatottjS on tlje Care (oi 

inventus being returned upon that, took out 
an Exigent in the Name of the faid H. H. which 
Writ, by the Procurement of the Defendant, 
was returned, and then the Plaintiff was out- 
lawed ; and afterwards the Defendant, in the 
Name of the faid H. H. took out a Capias Ut- 
lagatum againft the Plaintiff, direded to the 
Sheriff of Norfolky by Force of which the Plain- 
tiff was arretted and imprifoned for two 
Months, until he had gotten his Charter of 
Pardon ; by Reafon of which Outlawry the 
Plaintiff had forfeited all his Goods and 
Chattels : And upon the faid Declaration the 
Demurrer Defendant did demur in Law ^ and the prin- 
daraSon^" cipal Caufe of the Demurrer was, becaufe 
that the Adion might have been laid in Mid- 
Becaufe all ^K^x, where the Wrong began (Scil) the C^- 
the Tranf- pias ad Satisfaciendum ; the Outlawry for this 
noMaidTh? Imagination at D. in the County ofNorfolky 
Middkjex. fet forth in the Declaration,* cannot give to 
the Plaintiff this Adion. But if divers con- 
fpire in one County for to indid one, and 
they put the fame in Execution in another 
County, the Party aggrieved may lay his Ac- 
tion in which of the laid two Counties he 
pleafeth. 22 E/ias. 4. 18, 19. For a Confpira- 
cy is more notorious than an Imagination ; 
Imaginatio ett uniusy confpiratio plurimorum ; and 
in this Cale the Delivery of the Capias at D. 
in Norfolk, is but Acceffary, and the fuing of 
the Procefs aforefaid at JVeJtmin^er, is the 
Principal. Upon the Part of the Plaintiff ic 
was faid, That fuch an Adion might be laid 
in the County where the Plaintiff was wrong- 
ed; and the Plaintiff is not to lay his Adi'"-* 
in the County where the Original Matt< 
which wa'j but Conveyance to the faid Wron 

w 



was done. And alfo, where the Gaufe of 
Adion confifts of two Things, whereof the 
one is Matter of Record, and the other is 
Matter of Fad ; there the A<9:ion (hall be 
laid in fuch County where the Matter of Fad 
may be more properly tried. Vide \i R. 2. 
Fitz, JBian fur le Cafe. ^6 Br. /i^r/. 48. In the 
principal Cafe at Bar3 the Court was of Opi- 
nion that the Adion was well brought in the 
County of Norfolk. Another Exception was 
taken to the Declaration^ becaufe the Plain- 
tiff hath there fet forth, whereas his true 
Name is John Bulwer^ by which Name he 
now fues ^ he was fued and outlawed by the 
Name of John Bullei^; and then the now 
KaintifFupon that Matter was never fued nor 
outlawed, and then is not grieved by the De- 
fendant, but John BulUr ; for here in his De- 
claration there is not any Averment, that John 
Bulwer and John BuUer are one and the fame, 
and not divers Perfons. But the Exception 
was difal lowed ; for the whole Court held. 
That forafmuch as the Plaintiff hath declared 
that he, by the Name of BuUer^ was fued and 
outlawed j the fame is an Averment in Law, ^^^ ^^^ ^^ 
&c, and amounts to fo much. Another Mat- lo^vcd. 
ter was objected, becaufe it appears in the 
Declaration^ that H. H was dead before the 
Procefs was fued, and then the Outlawry was 
erroneous, and fo the Plaintiff is not at any 
Mifchief, But that he may reverfe the Out- 
lawry by Error, as in Confpiracy ; the De- 
fendant pleads. That the Indi<3:ment . upon 
which the Plaintiff is arraigned, is vicious and 
erroneous, and fo his Life was never in Jeo- 
pardy. But as to that is was faid by the Court, 
That the erroneous Proceedings of the De- 
fendant 
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fendant fhall not give Advantage tohimfelf i 
but becaufe the Plaintiff was vested by Colour 
and Reafon of the Outlawry, and put to his 
Writ of Error, which cannot recompence the 
Lofs and Damage by him fuftained by Reafbn 
of the Outlawry aforefaid, it is Reafon the 
Plaintiff have his Aftion. Wherefore Wray, 
Chief Juflfce^ ex ajfenfu focldrumi gave Judg- 
ment for the Plaintiff. 4 Lew. f 3. Bullwer 
V, Smith* 
Cafe for Shaftbey brought an Adion on the Cafe a- 
inaHcioufiygainft tValleY and Bromley, and declared, That 
ktk\on \tt ^he Defendants confpired, that the faid Brom- 
Und9n,ztiAUy fhould commcnce a Suit againfl the Plain- 
S?e*S fiff^ and that the Plaintiff was then worth 
tiff. fooo/. and that he was then dwelling in Mid- 

dlefexy and that the Defendants knowing there- 
of, malicioufly and falfly agreed, that the 
faid Bromley Ihould lay his Adion in London^ 
end profecute till the Plaintiff was outlawed 
in the faid Suit, to the Intent that his Goods 
Ihould be forfeited to the King ; and afrer^ 
in Performance of the Agreement aforefaid, 
the Plaintiff fuggefted, That he was dwelling 
in London^ and laid his Adion there, which 
was profecutcd until the Plaintiff here was 
outlawed to his Damage, &c. Tavfield, Chief 
Baron, thought. That if the Suggeflion was 
by Bromley to make the Procefs in a wrong 
County, it feemed that the Adion Ihould lie 
againft him only ; but in Regard it is (hewed 
in the Declaration, that the faid Suggeflion 
was made by him in Performance of the pre- 
cedent Agreement, that the Adion lieth a- 
gainfl both, which the Court granted. Then 
it was alledged in Arrefl of Judgment, Th 
the Adion did not lie> becaufe the Plaint 
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in the Original Aclion was at Liberty to 
lay it in what County he pleafed. 2. The If- 
fue was riot good ; it being whether the De- 
fendants were Guilty of the Agreement^ and 
not as it ought to be, of the Pradice ; and 
that the Agreement with it had been put in 
Execution^ was noCaufeof AAion. But the 
Court over-ruled both tl^ie Objedions; and 
further refolved, That in all Cafes where 
Strangers, who h^ve nothing to do with a 
Suit, combine with the Plaintiff, an Aftibh 
on the Cafe lieth. Lane 49. ^h^ftby t;. Waller 
and BroT^ley 

in an A<9:ion on the Cafe, tTie Plaintiff dc- Cafe for 
clared, That the Defendant arretted andimpri- p/aiff-g? 
fon'd him at the Suit of H. without the Privity in rhe 
of the faid H. and 'twas held that the Adion H^wfrhouf 
lay^ tho' there was a juft Debt due to H for hfs Privity. 
tho* H might have lawfully done it, yet the * 

now Defendant had no Authority to do it. 
March 47. Thurfione *». Eunnes. 

The Plaintiff was indebted to the Defen- Cafe for 
dant^ for the Rent of a Houfe and Lands in [he"|herifp« 
the Country, and coming to London was ar* Court for 
refted by the Defendant, by Virtue of a Plaint ^^f^n^\?^ 
levied in the Sheriff's Court of LonJon^ forfingout of 
which he brought an Adion on the Cafe ■ and ^^^ I"*^^^ 
declared, \^aYe cum (the Defendant) machl-^ ^ * 
nans (^ fraudulent er intendens etindem (the Plain- 
tiff) magnopn pragravere & minus jufie opfrtrne^ 
re J^ jdfrilis anno lO. injure & walitioje apud 
London^ &c. eundem (the Plaintiff) pratextu & 
~ colore cujufdam pnetenfa querela in Cur Donf "Regis 
d^ Regina adtunc tent, coram Johanne Fleet ^ mil* 
tunc un I'ic. Civit. London in computatorio fuo 
fcitUat* in parochia d^ warda prded^ intrat* ^ le^ 

vat^ adfeifam (the Defendant) /iiper quand. pr^- 

ten/l 



temf, AS'mu ad magnum fr^tenfum damfnu ifJiH^ 
(the Dcfcodantj arrtjtari (j imfri[(miri caufn" 
vit & frocuravit ac ftitl (the Plaintiff) in frr- 
fma ^ euficd, ibid, ratione art elation frad. per 
magnum temfus fcit par fpuciitm fix dierum de- 
tent, fuit fro deftBu fuficunt. mamtcaftor. 6^ fi^ 
turitat. ad prat en f. Action pral fro pr^dfratenf, 
dampno ubi revera & in fuHo pad. f the Dti^n- 
dantj tempcre arrcliatim & imprifonament. iffi- 
us (the Plaintiff) ut prafertur vtl ali^uod tempus 
antea nuUam habuit cam/am ASicnis "verfifs prof at* 
(the Plaintiff; infra JmifdiBion ejufdtm Curi^ 
ratione quorum quidem injufie O' malitiofic 
arrefiation 6' imprifenament' ipfius fthe Plain- 
tiff) Pr^dm idem f the Plaintiff) non filum 
in frifona & cufiodia per totum tempus prad* 
detent' & de libertate fua diprivatus fuit fuper pr^^ 
tenf. ASim prad' pro damnis pr^d' verumetiam 
magnos labor es C^ expenf. pro relaxation fua ah ar^ 
reflation d^ imprifonamem. prad' erogavit acfubire 
i§* erogare compulfus fuit unde dicit quod deteriorate 
efi& dampnum habet advalentiam quinquagint, li^ 
brarum eit inde produit feBam^ &c. Upon If- 
fue joined they went to a Trial, and the Plain- 
tiff had a Verdid. And now Serjeant Tre^ 
tnqine moved in Arreft of Judgment^ That 
there was no Reafon (\\s he alledged j to ground 
an Action on the Cafe ; for tho' the Sheriffs 
Court had not an Original Jurifdidion 
of the Caufe, it being for Rent due for 
a Houfc and Lands in the Country, yet 
when the Plaintiff was in the City, that 
Court had a Jurifdidion over his Perfon. 

Befides, he might have pleaded to the Jurif- 
didion of that Adion which was moved a^ 
gainft him in the Compter, which he had v\ 
done ; neither did he alJedge in this Dec 
ration, that he was held to unreafonable Ba., 
I for 



for if that had been fo, there might hare been 
fbme Colour for this Adion ; but upon the 
Prpceedings, there is none. 

If a Suit (hould be commenced ; for which 
there is but a probable Caufe of Action, yec I 

the Defendant in that Adion fiiall not be in* 
titled to another Suit againft the Plaintiff. 

iSo if there be a Judgment againft the De* 
fendant for a Debt and Damages^ and before 
Execution the Money is paid to the Plaintiff^ 
who thereupon releafes the Defendant, and 
afterwards takes him in Execution within the 
Year ; yet he fhall not have , an Adion for 
this Vexation^ but muft bring an Audita .^^ 
reldi 

So likewife if he take him in l^xecution after 
ihe Ycar^ it is erroneous ; but an A£Hon will 
not liq ; he muft bring a Writ of Error. 

And tfor thefe Reafons the Judgment was 
ilaid. 4 Mod^ i;. Baugb vetfus KiBingwortb. 
Sboih. if ^. 

The riot alledging in the Declaration, OftheCtei 
trhat the Defendant in an Adionon the Cafe, ^^'^^''' 
for arreftihg ohe by Procefs out of an Inferior 
Court for Caufe of Aftion that did arife out 
of the jurifdiAioii, that the Defendant knew 
it to be out of the Jurifdidion^ u aided by Vcr^ 
diA. I Vtnlr. 369. 
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A Precedent of a Declaration, and Proi 
'Ceedings in an AAion oni the Caie for 
holding to Bail without Caufe. 

MCmoMnmtm, ilaoii at? fciUcct termftw 
l^aCcbe ttltfmo ^tttito mam SDomisia 
Kcge apttln Weflm' benfc Stephanas Robyn^ 
HSbw per Edwardum Hoblyn attoif faum 9 ]ftU0 
Ut in€utr>ifii SDom) Kes' tunc ihlum quant 
btilantbiambetrttsfjohannem Robyns, CeiDiii 
CuSott i^ac^, 9c. Be (laota u%iit ®t func 
pUg' De pjofequrafi (cilt Joha' Doe 9 Rich' Roq, 
€^tte Qttinem billa (eQnicuc in l^ec bctba ff. Cor- 
nub' iJr. Stephanus Robyns 0ca) QiierUttt oe 
Johanne Robytis^ Cei^ in Cal90$#ai^ 9arelic» 
Domini ISes' co}am ipfo iScg* iriftew j? co It^inu 
licet quoD cum $iMtl Johannes nunqttf m W 
Imiffet aliquam UffaUm (aufom Sttioniii ttcrloK 
cunDcm Stephanus ita quoD £ legem (n|ttf( Stegni 
Angl (O2pa0 ipfms Stephani ;pinDe capi 9 tn 
^lilQXiU qaouf^s iocm Stephanus Cofitcien' nui# 
iiucapto;c0 an terpanoenii eioemjobanniin eanem 
(aufa int^enitet Detinen) mhim pQi(t..tamen Jo- 
hannes p)emifla tatH ftitntf U» maclinan? 9 
malttiafe intennen? ipfom Steptianum in i^c 
parte mim» rite ]^gra)iare opp^imere 9 oampni^ 
firnre 9 cre^entiam 9 repatacioib rtta0 quantum in 
ipfo fnit peto^are 9 oetraliete iDem Johannes tti# 
ceiTimo octabo bit ^atj 0ntio )Seg' a7om) Willi- 
elmi tertti nunc regis AngMx, 9C« nono apuB 
Bodmyn in Com) ]^ii eunnem Stephanum Ifntj:^ 
tu 9 coIo}c culttfoam mei^tl $ttttufs in lege arreb 
cati caufabtt ac licet ipte p^eiS Stephanus ttm^ 
per para! fittt aD comparend fup tali $ceffr d 
niem recojiD inw aa refponDeufi eioen^ inViant ^ ^ 



ta eirigenciam e|ufbem ;pceirtts fitttUjEi tamcti Jo* 
iiannes eannem Scephanum Die 9 anno (upjafitif 
apuo Bodmyn ^ impjironati 9 t&ttcm tn ^^fi^ 
fona s^t^ (padumCfii: mcnfiam ;p eo tameti qnot]^ 
Stephanus fufftden) tnanucat»to}e0 an refponoent 
ciO£m Johanni fns ;pce(S ^fiicf tnbenire pomiCfet 
settttrrt maIicto(e ^cntabb 9 caufatiU ( qnoii $$ 
Stephan. granficsi nenar foi^ $ (uSentatfonc fna 
in p^trona puta^ ftpennere coacf fntt ac ncgot. 
f pfius Stephani ncccffaf s tempn0 ill infetta xz^ 
tiianretunc ac incm Stephan* tn mono ftto Diben^ 
fii ntagnopcre mtximl Mt in magnant animt 
tut iBtatbatio® 9 fame 9 crenentie fmium Ic fionent 
inantfe Ham ttnoe p}e9« Stephan' Hcu quos tp(( 
tmtiml tU 9 oantpnum tabet an tolenttam 
cetttam 9 quinquaginl lil3}arttm CEt inoe f nn^ 
cit (ectam^ fc« 

Cl^t tnoDo an ittne iiem (citt Diem benerijB 
j^' pott ctaainum (anite aCrinieatfs tffo coDem 
tetminonrque quern Diem $8 Stephanus liabutt 
licenctdm ao lillam pDicf tmctloquenDi 9 tnnc as 
xefponDenS, 9c« cojam DariS Heg' apuD Wefl" 
Den) tam p^eO Stephanus s 0tto}i^ (nam 9 Vlti 
lohannes Defenii IRfm 9 inf^t quanDo^ 9C4 9 i^i^ 
cit quoD ipCe non eft inDe cnlp' 9 i^e t^oc poii) fe 
fus patttam« ®e pjeK Stephannus inDe fimtli<^ 
m loeo mzib inDe Bfnr' cojam S^omino %ege 
apuD Weftm* Die merntt' $0%'' pbft txt» Cepti^ 
inana0 fanae SCrinitatiiei. Ct qui nec> 9c« aD te^ 
cog'^ 9C« quia tam, 9c. Blocm Die0 Daf eft par^ 
tiDu0 I^Diaij! ibtDem; 9Ct 2 Salkt 727. Robins 
T.Robins. 
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37^ ^'BtioM on t^t Cafe foi 

A Precedent of a Declaration, and the Pro- 
ceeding in an Adion on the Cafe far ma- 
licioufly indiding the Plaintiff for a Rape. 

Se Termino Sci' Hillarii Anno Dom' Jac 
nunc Reg' Angl' decimo. Rot. 921. 

Wilts, ff. A yrCmojanoam qnot aTjS (cttT STeti^ 

ram SDoifd R^g' apuo Weftm« tDeii) Richardus 
Horwood Cleticua j Danielem WoUett dttoi^ 
fuum 9 $tultt ^t(? in €ut hint SDorii) KcgCa nnnc 
ibtDcm quatiDam btllant fuam berfuiB Willielmum 
Corderoy Sli Brigittam Ujcojem efliB t Doro- 
theam Coxe in CuftoS ^at, 9C« B€ plactto 
ttanrgr (us ca(um« Ct funt pleg' he ;p(eqitm]| 
Johannes Doe 9 Richardus Roe que quibem 
Itlla rrquitut in %tt verba if. Wilts, ff. Richar- 
dus Horwood qneritur De WilHelmo Corderoy 
^f 9 Brigitta uf ejug 9 Dorothea Coxe to 
CuffoS ^ai" S^arerc? SDorfD ISeg' co}am tpfo 
laegc cjctdeii) ;p eo bttietf quon cum Nutans Ri- 
chardus bona? i^etuH caftu0, fiDeli? 9 toneaus 
SDorfd l£cgt0mmc rubnicus ejriStt actttl}Ujufmo&i 
i)onu$ beru0 ca0use ftnelijs 9 Wettu? SDom) 
l\cgt«i nunc fuboitu? ejciaic, ac nt ^tt|u(moot 

^.cst0 nunc 9 SDamine Elizabeths nus ISegtne J 
Angl' ruttil abr$ altquo gcnere fo}nicationi0 1 
aDuUetti fpurcatu) iafct\)!e lujDurie 9 libininiis am: 
cnrual(0 cognitioniie; altcujuis femtne ant puelle 
r.at ol)Inttont$ btolcntie alicui femine anc 
puclleati ram carnalif cosnofcenK fen alicujuv 
altcriue ciiminie nocibi macula acab omni WMs 
tione eoniiiDem a tempore natibitati0 fueljucuf 
immiinis intactus immaculal 9 infufpecf X 
luu U gcdU l;abuit 9 subernabit bono^umi. 

nomi 



uomttttti fame connttront? connetfationi? 9 scfi ute 
$et totum tempuB p^et futc 310zw(b Richardus 
S Ott)eiC(i0 annoiB jam uletmos elap?' 9 liucnrq^ 
eridtc btcartu0 btcarte m Thewte in Com) pDtc£ 
^oicf tamen Willielmus Brigicta 9 Dorothea 
SmiflTo^ non ignaf &Uci ^tatni ipGus Richardi 
inutDencejei ac cjc malfcia (ua ^cogtcata s^ctfe 
intniDeid ^K Richardum He boms nomine fama 
cteoentta 9 ettimacione futiii ^Uttis^ nepnbare 9 
BenaBf (e ac in publica infamiam 9 ignomtniam 
inferre 9 §ht^tw tpGus Richardi pcnicusi (ul)t)et^ 
tere $ ipCiD Richardum in fo^idfaduram omnia) 
!)onop 9 cataf cenf 9 tenemencoi^ fuo^btteq^ fue 
amiW pericnf 9 bifcrimen inbucere otfabo oie ^aif 
anno Iftegnt SDom) Jacobi nunc Vtegis Angr no^ 
no apubCibit Novar Sarum in Com) ^ falfo 9 
malitiofe ctimen felonie eioem Ricbardo impo^ 
Cnei^ aBcunc 9 ibioem ^cenbenS 9 aileganii ^S 
Richardum felonice tapuitTe 9 carnaltf eogno^ 
))itre $9 Dorocheam falfo 9 maliciofe affirmabant 
ipfum^ Richardum uc felonem £ quenbam 
Thomam Coxe fracrempS Dorotheas tie felonia 
9$ p}eten0' felomco raptu 9 catnali cognitione 
1$ Dorotheas aDtunc 9 tbibem falfo 9 maliciofe 
capi9 atceSari (aufabeif iprnmrBRichardumpottea 
fcitC nono bie e|ufoem menfis ^arci j 0nno nono 
fnptaoicf apnt) Cibfl Novas Sarum $fi co)am Au^ 
tboniQ Hungerford Sj^ii aotunc nno BBuStcf bictt 
SDoiiDjISegis tarn ab pacem in Com) $$ confer^ 
banif Quam ab oiberfa felonias tranfgf 9 alt^ 
malefat? infra j^bief Com) Wilts. Tiifma 9 com^ 
mifi^' anbienS 9 tetminaniS afftgri) $ $8 fuppoCto 
, felonico rapcn 9 catnali cognicioi^ $8 Dorotheas 
bttci 9 d iV^^tti Anthonium be 9 fup ^miffis hjx^ 
tunc 9 ibtoem fcitf Ditto nono ote spatcit Stnno 
nono fttp;abi(to apuo Ciuitatem Novas Sarum ^6 
etamiuari caufabeif 9 ibibem iietineriquoufQ ioem 
Richardus aotunc 9 ibii^em fimulcum tiuiburoam 
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^7^ Mom on tge Caf^ tot 

Francifo GoQing* WillielmoNeal pUg* $ ttta^ 
nncapf tpfiu0 Richardi coguotitEec (luanoam n^ 
rognitfonem ntcto SDom) ISegi DtDdf j^&tctuss Ri^ 
chardus in funtma octogtnca itb;atam I^galf? 
tnonece Angl' $ utenB eojunirem ntatiticapto^ 
fttoi^ in fumma Quan^agintii libjarum tonfilis 
ntoncce Angl' cum conbrttone quos toem Richar- 
dus cotnparercc ad p%o%' genetalent felTidid ^dcfjs 
^ 0d Colli) Wilts antunc $]c' tenenS aa tcrponS 
110 que et atitunc 9 tbtuem ob|tcetettcttt fairo f 
maltctorc ;pcurabeif an quam quibem seneral^nt 
rcirtoiD pacijs ten! aputi Devizes in Com) pdfcf 
btcefTtmo pjtnto Dfe SpnU's; Slnno Ut^ni hini 
^oifi) lScst0 nunc Dectmo cojam btctti Anthonio 
Hungerford S^it Hen* Poole ^f Edwardo 
Ludlowe ^tf 9 altte aotunc Safttc? Hitfi SDorn) 
itcgt0 tarn an pacem in Com) fStittl confetbanS 
quam ao iitbetra fdoii) cranies' 9 alia malefoctft 
tnfra ^i Com) Wilks pcrpectaf $ comntiB' attbtettlS 
9 mmfnantf afftgit) ttiem Richardus comperittc 
9 9d Biulitc? aocunc 9 ilrioem fcitf ao generaletn 
IcfTionem pacfs; ^d s ntalttiofam a^cnrationtnt 
jDiftojum Willielmi Corderoy Brigittx 9 Do. 
rothe^ 9 (up ^){ falfam j^tenttonrm 9 allegation 
mm Die! Willielmi Corderoy Brigittx 9 Do- 
roth« apun Devizes ?ii coegetttttt i^tt Richar- 
dum cognofcere altam recognitions oitfd S^orS) 
laegi in fumma qtianjaginta libjatum ^Jegalfe 
monete Angl' cum conntctone quoB ii^m Ri- 
chardus compareret ao pjojc* generalem <0a0te 
Dtcti SDotn) iacgt0 Coiii) ^tS deliberation) te^ 
nenS an refponoenil itst que ei aotanc 9 ihittm 
obftcereiuur, ao quam qutdem g^neraS (0aole 
dtrti ©orn) Kegtsi ^8 Com' Wilts deliberationefti 
tenf apuli €iMil Nov^ Sarum ?fi in CorfD p-**^* 
iJiceffimo tertio nie 3uttf annd E^gni oiffi SDc 
KcgijEf nunc Angr, 9c, decfmo cojam Thoi 
Fleming S^iX Capita? Slufltic? dicti jSDom* Kej 
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^aItcfotti$ Piofectttfottsf. 37^ 

ao piBtita tn €u( ipMs SDorti) ttegf^ mam 
ipfo tcge ttntnH afltgrD 9 Laureatio Tanfield 
i^it CavttaS HBaroiD ncctf SDorrd Iftcsisf ^cao? (ut 
aootne cjcideo) Huflttf eiuftient SDorii) iScgtB an 
Seneralem (0aole oeltbei^) CorS) iUmci 9 p^ifo^ 
siai^ in casern o^ittciD nelibetand alTtgS) tnem Ri- 
chardas contpetutc 9 $S Willielmus Corderoy^ 
Brigitta 9 Dorothea adtttnc 9 tbioem (citl eo^ 
Vem tticeffitno cettio tee iuU| anno IScgni btctt 
fi>om' tte(si0 nunc Angl'^ $c^ Decfmo (upiaMeco 
an flbitfam Cibitatem Nova^ Sarum tunc ml to^ 
nm iA 3luftt(f &ftfi JBDom' Ifteste ao generalent 
0aole QeUbctatioii) Com' tlUnjei 9 pjifonaif in ra- 
tttttt ejciffen) neUberanS afftsn) maltttote cjtl^t^ 
imaf qnanoam btllam fnottcamentC in Tcrtpto in 
pergammo tictfu? i^8 Richardum s nomen Ri- 
chardi Horwood nuQ be Chute in Com' ^i 
Clettcf continent in (e banc faUam 9 (cannaloi^ 
fam mateciam (equen) btbelf qaoo p^ebtctu? Ri- 
chardus Horwood biceffimo bte <S^ecomb2i0 Sln^ 
no iSegni tloti SDom' ISegi; nunc Angl' Franc' 
9 Hib' nono 9 Scotia qmab^geirtmo quinto bi 9 
atmi0 a{)ao Chute in pQ Com' in 9 fns 4uan^ 
bam Dorotheam Coxe potctam (pBitfam Doro- 
theam Coxe mobo oet innuenbo) in pace SDeif 
bicti BDom' )&esi0 abtunc 9 ibCi^em eiriffeii) con^ 
tea l3OluntatemipCu0 Dorotheas felonice rapuiffet 
9 cacnalitec cognobilTec contra pacem nicti ^om> 
Kegis nunc cojonam 9 bignitatem (ua? necnon 
contra fo}mam ^tatuti in bttlutmobi caCu cDit 
9 p^bbif. 3lncato}ibu0 magne inqiuifitiotttg an can- 
beiiS) genecalcm ®aoIe beltbetatioi^ oe felonit^ 
9aU(0 malefacti0 in eoiiem Com) spettaf $ com^ 
mif^ ab inqutrenft ;p SDoriD ]aege 9 Co;tpo;e 
Com' $9 tunc ^ti^em (citf apub Ctbttaf Nova^ 
Sarum ^Dtcl biccffimo tettio ote 3^^ii anno oe^* 
cimo Tup^btao onera{ 9 Biutal co^am ^faC B!u- 
Sit? bitti ^om' i^cgijs ao puitfam general (0aole 
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2So Worn on tfie Cafe tn 

tiejltbetatfon' ibtncm ac mcti Willielmus 9 Doro^ 
rhea aDtunc 9 ibtS (ns ^acci) (u'a p aStnric tna# 
f tcioram jpcuvationem Dicte Brigtcts falto 9 ma^ 
Ifciofe affirmabetunt Surato;tbttjS ^oicito billam 
^nfcfam elTe beram. Sit tpft(m Richardum Cns 
^Dtctam bfUam ^nDtctamentt cojam ^DicctB dfx^ 
tti€ J^ltti SDord ISegt? aQ ^Dictam dC^ablatq 9 p}i- 
fonac" in eaDcm eriSeii) oeltbevanO afffgiB^ attune 
9 ihmtti UiXl apab CtbiE Novs Sarutn$bict teti^ 
tto btccjGfimo Hie «3uli| anno bcctmo Inp^bicto 
fal(b $ maItcto(e tnbictati cotiatt fuecunc 9 Iabo# 
t&Wi^ ttbt tebetatota macevia ^iS W(u0 bf £ Ri- 
chardum S f^^ Willielmum Brigitcam 9 Doro- 
che im fie at ^fertuc £ btUam ^Dicf 9 afftrVnation) 
$tita obitcl faUa fuu 9 P^eiS Richardus non ta# 
pntffet nee carhalit cognoDtlTet eanii Dorocheaoi 
prt t^tib Juf ^Hitci ^Hicte ntape tnquifittdnto 
Iciptentcd maUttam 9 faUa? ^ttntitfttB $$ Wil- 
ielmi^Brigicca^ 9 Dorotheas atitunc 9 ibibem non 
inbetierunt btllam $bt(tam foje beram fcb ab^ 
tunc 9 ibtocm teco^nab^c' hilt ^i co^ita tihtm 
Bluftit? inboif cum boc berbo izxtmrnw ^uof 
^utbem smtlTbl) $|tc]ttu $8 Richardus HorWood 
non foluin in bents; nomine famacreoen(? $ etti^ 
htation' fui£i $010:10 niiuUtplictt I^rus; 9 pe|o)af 
fxmit betumectam aptiH qu^mpt'ni^ oi(? ^om) 
SUegtiQi nunc ^ti^JD rnboil Quibus innocentta ipGuio; 
Richardi in bac^te incogntf t%ittit in gcabem 
ifnfpicionem rapnilTe 9 carnalif cognobtiTe {tbtcl 
Dorotheam inctoic 9 fuboiti ante bf(? atfione iU 
la a Confonio 9 contierfaf tpduiei Richardi tan^ 
iiuam a Commi(roje9 spettato^e ^tetiQ febt €ty 
mints! ante tie? feiprojei fubcrabunt 9 (ubnttcunc. 
^t cum eoDem Richardo ;put antearolifi ftterunt 
Ticpttai^ feu Cbrn)aiT)l)abere'opninb recu(an(9 
t beQituut inemq} Richardus tngtixm benar^ (u 

mg S manifeiiatione in^ioceutte ipfiujai Richa: 
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w W parte jf putgacione $ Qconrractone Mt fttjB 
inne IbenQ citpentiete 9 ecopre mdas 9 compuU 
fa0 fait ac Dibcrra lucra $ ^ficua que tpfe 
in neptitjEi futo UcitiS sasenK 9 ctatfanii lictce 9 
%o\\t1iz lactart potuic occalione ^milToi); to! Ii{ 
SUttit 9 antiltc an Dampnum ipfius Richardi cen^ 
turn Itb^arum 9 inne p^onuctc fccram^ 9c. 

iC (Cc mono an ^unc ntem fcUicec bicmfa'Gti Barr.dcuv 
a?)e poft jSDaa^ ftD l^illarii itto eonem SCetmiiD ^^*' ";«• 
wf^ quern niem ?lJ WiUielmus Cordcroy Bri- pfcdon^ 
pitta 9 Dorothea Coxe %Vitt licenc* an bilhm ^"^S^^" 
Iniaam interloquenfi 9 tunc an reCponncttiS) ftu ^J'^dtv 
mam a)orti) Kege apun Weftm' ®eii) tarn p0 tcircc dcf. 
^ichardus Horwood j atto)i^ fuunt p^teli quam judgment 
$8 Willielmus 9 Brigitta tit' e|ttd 9 Dorothea per non cd 
Cox p Steph' Worley attojnatttm fuum <Et ii^ *° ^*^™*- 
Bern WiUielmus Corderoy, Brigitta 9 Doro- 
thea niefenfi Dim 9 instil' qnanno, 9c. 9 ^ntcl 
Willielmus Corderoy 9 Brigitta uj* tjw nicunc 
quon^pS non funt inne Cuipabilcd Ct ne boc 
poti) fe (ns patrtam 9 $t Richardus Horwood 
ItTif> 9C« 9 p}enicf Sitmrd pnicf Dorothea? 

Coxe nictt quon ipfe non eS inform' e ^nicf 
Dorotheam ^agiftrant fuam ne aliquo te(pon»' 
cinem Rigbardo $ pjenitta Dorothea in loque^ 
la $)S nanS Ct nitfiil aliun inne nicit in ICar^ 
ram flt)e $clufionem aaioni? tpliu^ Richardi 
$iS $ quon inem Richardus remanet inne becfus 
^a{ Dorotheam inne innefeng'^ 9t. iSDB quon 
Cond' eft quon inem Richardus nampna (ua 
Devru0 $nicf Dorotheam occafione pjemifs' ei ut 
^fettnr impofit' recuperate nebeat fen quia neCcitut 
Cuif SDom) iSegiie; Ijic que nampna pjeii Richardus 
ilia occafione tiecfuss eannem Dorotheam fufiinutc 
||nco tam an ttiantS nil j^nicf inter j^faf Richar- 
,dum 9 ^nicf Willielmum 9 Brigittam fapettufii 

Inntl quam at) inquitenS que namna inem Ri- 

' chardus 



iBi dsffotttf on tj^ €titt fdi 

chardus ;p $fa{ Dorotheatn occafione fimits"' 
ct ttt ptefettur tmpoQl (uCttnuft ;i3en) tnBe Blu^ 
taf cojam SDorii) laege apub Weftm' Dte &abbati 
jpic' poa CraQtn) pttrificationts beate Maris. (£c 
qui nee, 9c. aD recosiDt 9(« quia tam> 9c* 
ium Qtes; oaf ctt parcibuiei pjebttftssi ibiDem^ ^c. 

{Tota: SDiSrtns' agaro u(q mem mtituxii ^fi" poS 

]cb. I^afcbe ercnnc p^oj;' fequei^, 9c. Bltii^tcitttti 
;p ^uer' mw' rij. 1. nampna in mo am nonagin^ 
ta nitas Itb^as 9 mtoiiecim lienatio0« S5;ebe tt 
(Ercoif (upertniie ttantcripf ]cbt|« Die ^at| anno 
f. Jacob! ISegijei jp(0' occaGoue nilartoniss cpeot:^ 
ttonte HluDicti ^8 an ttefDectm ItbjajBi te]D fblioni 
9 octo Denario0, 9C* Winch. 96. 

A Precedent of the Declaration and Pro- 
ceedings in an Adion on the Cafe for ma- 
licioufly preferring a Bill of Indic^ifienCj 
which the Jury found Ignoramus. 

Notr' if T> Ichardus Allen tiufi be Binghatn 
JLv. in Com) ^bf cl Husbandman aCi^ 
tacb' fn Jc ab reCponbcnS Willielmo Muggleton 
be placito auate cum tbem WilUelmus bontttf 
lietu0 9 fibelts Itgeu0 bier i 2DotS) ISests nunc fit 
9 ttt bontt0 beru0 9 fibelt^ ligeujei bictt SDom) %e^ 
St0 a tempore nacibttati^ (ne bucurqne abC$ nl^ 
la macula Qbe fufpitione furtc latcocinii Ulo^ 
nit bel alicnlusat nocibi criminiiei (e geiTtt babuit 9 
gubetnabit 9 ica tarn apub bicino^ tno9 quam 
alias erttaneas pfonas babif bid:u0 ml 9 repucaf 
txi^it j^bictQ0 camen Richardus pmifTioifnon 
tgnattt? macbinaniB 9 malitiofe intenli bona -^^ 
men famam crebentiam 9 eftimationem ipU 
Willielmi lebete betra^ere 9 pejo^are ipfumt 

Vi 



Malicious; Piofecutfond. ^h 

Willielmum inluae molcftare toeicarc 9 $tutb^tt ^^f^'J^^ 
it in tjfte botioj' 9 catanoi'fuoj'amilTionijBjfctm ^'^^ ^'' 
ntanffeSum innucete $ tufcrte btcelTtmo d(ta\)0 bU 
Btulii 0nno Hcgni^oiTi) uegt0 nunc Angl' bu 
celTimo ^jimo apuD Bingham f conrpttationem 
inl ipfttm Richardum j RobertumParr, Rolan- 
dum Hacker, Thomam Aldridge 9 Henricuin 
Allen )^l^abil) falfo 9 malttiofe Mtg altqua caufa 
feu colore altculus; felonte furtt attc lactdctnil 
J ipfum Willielmum ttitquam ppctraf ipfum 
Willielmum $ quaDam feldnia p ipfum Willel- 
mum bicefftmo quarto Die BluUt anno btcefTimo 
p^imo (up^anrcf apuo Binghatn ^Dfctam filer' fup^^ 
poCf fuM rc»£ra nulla frtonia jp ipfum. WiWiel. 
mum in ^ parte petpecraf (utcj arreftart p^ocu^ 
u\}ii 9 ao Iceneralem (t^aolc nelibecatioii) fi ^md 
Com) Nott. in eoitem Com) Note, cojam Henr* 
Hobart iJpiC 9 HBaronetto Capital* 3uftic? Dom) 
ttegi^ dc banco 9 Edwardo Bromley S^it uno 
SBaroid &cac(? ^omtnt AXtp» tc iuftte Bttti 
lS)om) ISestiQ^ ^d <D^aoIam dtctt SDom) laegt^iie 
p}fronarti0 in e& mttei^ neliberant aiftgti) at 
BJuSti; tidt ®om' isegt? ao pacem in pDicf con^ 
fen^anS necnon ab biberfa feIonta£( tranfsf 9 altct 
tnakfaf? in Com' pjei commifs' 9 spettaf au^ 
trienS 9 tcrminanti afftg^ tenf apuo Noct' p^ea^ 
in p)e$ Com' Nott' die lune DicefTfmo o(ta\)o oije 
Slnlii anno ISept oictt SDorS) IScgiiei nunc Angr 
ticefimo pjimp pti Richardus e Hbettament^ 
j^curatioit) 9 inttigatioii) pbiao^um Robert! Parr 
Rolandi Hacker Thomae Aldridge 9 Henrici 
Allen P2tu0 ut p^fevtur apuo Bingham i^abif an 
ipfum Willielmum tiefamanii 9 in bice Tue amir^ 
0oni0 ac omtit) cerrarum tenement' bono}' 9 catair 
tuo}' {o%isiU€ ^^iatn infiucere 9 tanqnam furem 
9 (atronem arcainati cautaniS p]i crimen felonfe 
med s tpfum Willielmum fieri (upoii{ eiocm 

5 Wil- 



t94 9S(onsi on tge Care fo} 

WilHcImo falfo 9 malcttofe aotunc 9 tbincm im^ 
pofatc at Quanoam btllam BEnntctamrnti l)ecCui$ 
tpfum Willielmuni attune $ ibtliem (tx(h Utit 
conttncn) tii fe banc fairam 9 fcantmloram ma- 
tetiam Crqueii) l^toetf qtuon iuem Willielmus 
fimnf cttm quoS Lanceloto Harrifon jp nomtna 
Willielmi Mugglecon xiu\ftt It Bingham in 
Com) p}Cli Wheelwright, $ Lancelot Harrifon 
tinpct Be iitnem bill 9 Corn) Labourer totcefimo 
quatto Die Bnnit anno ttcgni SDond Jacobi SDet 
aSiS) Angl' Franc 5 Hiber. W£gi0 finei oeftnro^ 
rts, 9c. bicefrimo p2imo $ Scot' quinqiuageGmo 
(cxto bt 9 atmt0 apun Bingham p^eS in Com) 
p?eit trta fulcra 0nglite three Bedfteds balo)t0 
ntjufltbet eojum onooecim doUooco) unii) Itsncam 
tnftratnemttm» flng;Iice one wooden Frame to 
hang Bacon on^baloits ouo}' (oUS unam gtatam 
0ncC one Cheefe rack balo}^ quatuor foU8 oi^ 
betros panno0 ptctois 2in& painted Clothes ba< 
W t'ecem rotiS unit) ttibum^ Sin%l one Tenis 
tia1o}t0 (eit oenarto;^' nnatn ntulcram, dngf one 
Pale balo}t0 tn oenarto}' uncD bafem^ 0ngr one 
Tub bato;t0 nuooecf m oenar^ unilD fmXey 0nge 
one Chair balo}t0 Ottonecim oenai? Dibetfos pnU 
btnaif 0ngf Pillows balonies Dttm Mtt^of una) 
laneiD 0ngf one Blanket bato^isi quinqg ToltH 
iind claurulo) flngf one Cock baloji^ ferocctm 
bcnatto}' unit) cttpooem 0nge one Buffet Form 
baIo}t» bttO}' (pltiS bucent* pala0 0ngltce two 
hundred Wooden Pales baIo}i£i biginti ToIiDo}' 
9 buo catectaf fent Sinzt two Loads of, Hay 
balo}t0 ucriufque eo;' Ux Mii be bonis 9 cataU 
Ii0 cufuCbam Richardi Allen abtunc 9 ibiDcnt 
inbentfeloutce furat' futt ceptt 9 afpojtabit contra 
pacem i^iai Dorii) Ucgfe none cojonam f* ^»''- 
ti(ca{ rua0* 2c eanDcm liBiUam Blnbirtame 
fpima p?eii fcriptam continen) in U faWam 
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(caittialofam ntateriam p^terecftaf ]^uicf Richar* 
^us ;p abettamcntit) jicuratiotiem 9 infttsattonem 
Juicl Robert! Parr, Rolandi Hacker, Thomar 
Aldridge 9 Henr' Allen {)offea fciltl leoi^ent tt^ 
cefimo Hie Biulic anno DiceGmo pjtmo fup^airfao 
Suftii? !!^om) ]Sest0 an Caolam $Dtc! $ jpsicf 
Com Note' te p}f(onai:tf0 in ea e.riffcn) teltbe^ 
ranfi affigii) nccnon 3lnfttt? Dtd:i SDom) ,)&estsi an 
(dccrn in Com) '^^Mt conret&anS nccnon ao ti^ 
berra fcloniass trangi^ ^ af ntaUfat? in CoiiD p^S 
comntiffa 9 sP^^i*^^ auHient 9 terminanli afftsid 
apuo Nott' potct er^tiuit ^nam qutuem billant 
inotctantcntt tiBcm Blufltic' aotutic 9 ibiwm oe eoS 
Richardo tcccpctttnt 9 pnbU'ce legi fettc^ ae tUam 
fupet tnoe Btnt" ntagne tnqmationtjBi ;p coSCoiii) 
Note' ao canii CE^encraf Caole illinis; nelibna^ 
cionem fus (acro(ca) a)£i Ctmngclta aotune 9 fbttt 
oneta! 9 luraf atitunc 9 fbiS Hclibetatteif as fn^ 
quitcnS 9 loetttatcm He 9 fupet ntacetia in eaMm 
billa conceni pfentant fnc (ino j^Oicf Richardus 
p abcttamenf $cntat(oid confpiratioi^ 9 inffiga^ 
tionem ?& Robert! Parr, Rolandi Hacker, Tho- 
rns Aldridge 9 Hen Allen {foSea fciC ^hicf 
DicelTtmo oaaDo sic Blnlij anno bicefinto p^imo 
(up}aDicl an eanS 0aole Qeliberattonem ^ co}# 
po^e pDtct Com) Nott' apuo Nott' j^oict co}am 
pf af tunc iltti!i(? ao C^oalam illam oeliberanO uc 
Iff rtuc anisid nccnon Suftii? oicti SDom' ]Ses' 
ap pacem in Com' $oicf conferbantf necnon an 
Dtbcrfa felontas trangc" 9 alia malefac? in Com' 
%^ commtila 9 pecpettaf anoienfi 9 tccminanit 
afftgii) ibtoem mateciam ^bictin SSillai^Sicl con^ 
tenl ^aUo 9 (canoalofe 9 malitioCe ]^faf Bluif mag^ 
ne tnqutfittoni? p3c9 (upcr tactu) (uum ix^ Qtbtiien^ 
ctiia oeott fo}e beram ubi rcbcta materia ilia in 
laoem UBilla content fuit faUa fiicta 9 Tcanoalofa 
9 £?<i Richardum s abcttamento) contpirationcm 
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2B6 9Stifm$ on t^ C9(i^ tot 

iicntstiHiem 9 inftig^tioncm 9&td:o»S> Robert! 
Parr Rolandi Hacker, Thomae Aldridge 9^ 
Heor. Allen ^9 watttiofc itiac^iwl 9 Mbifa^ 
ato ali^ua luffa cattCa $iic B«i? ^i^tcf tunc pUne 
aippatetot ac ca ratfone iur' v^aictt pott ®tof# 
nenctaB $t ei0 sat st^titQC 9 iiuorm bc&etunt ti^nt 
inmb 9 teCpon?' Ctta i)e 9 conrcrneii) btnam ^ 
qitoii iiJiini W D( matria ]^ ixt ^ hilh imUa^ 
locnf lpc(? canunt igno^anteisi fuetaut quo^^ 
qiaiiwm Imiffo}' $9tcf p^teictit ii^em WilUelmus 
n^H (alum in &oni0 nomine fama apinione 9 ttt^ 
vm€ i^i» W^t tnnltipltctl Itlw clt ittum ctc^ 
awt in m^jsnoe lal)0»eis 9 stutbatiaid tarn s tm- 
92ifonametitn) co)po»is (ui quant s erogattoacnt 
ci^ptnDitionem (IDctaif pccunU (ammarum 9 tn# 
larstafnento (oa in ea parte 9 purgattone (na p|l 
iuhitt 9 ejfpeimrre m^' foic an sampnunt tpfinis 
Willielmi (i«a»}aginta lib^arum^ 9c* fiCt mu y 

t$m Willieimus S Johannem Martyn 0tta)n) 
ft($qtteri$ttt qttare cum iltm Willieimus bonus 
uiu 9 fHijelia Itgeus feitti 9Dom' Vkt%\9 fit 9 ut 
iwnuss ^ttv» 9 iiiicU0 iis^ U0 Hicti SD«m' )aegi0 ^ 
tempore i^atibttacia (ue bucufQ abCi^ ttUa ma^^ 
cttla fibe (urptttoit) furci latroctnii felonie bel a^ 
lieu)u0 nocibi Crtmini^ fc gellit W^vit 9 guber^ 
nabit 9 ita tarn apub bicinoa (noiBi quam j^Uaa ni^ 
mned0 prrfonaa babif rAnw no{ 9reputaf n^ 
tiiil i$ tamcQ Richardus pmilTo}' non tpaif 
snaebinana 9 maltttofe intennsn^ bona nomm 
famam (rei^enttam 9 efltmation' tpGuje; Willielmi 
leBere betrabrre pefojare ipftimciue Willielmum 
tnluftc molc^arc bricare 9 Jturbate ac in bite ba« 
uojum 9 catailo^um amtmoii) pertculum mani^ 
l^aum tntucrre 9 infecre biceCmo octabo \m 3u^ 
lii janno Megni 2Dom' iS^' nunc Angl' biccfl^ 
tno pnmo apun Bingham conrpiraf tnf tplum 
chardum 9 Robertum Parr, Rolandum Had 
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Thomam AJdridge 9 Hcnr' Allen patetMo 

tit)u0 fclonieftttttatttlanocittit s i^fitm WiU]fil«* 
mum uiiQttam spetraC tpCam Willielmum (i 
quaiiam felonta s ipCum Willielmum btccaiM 
(luatio m ibtUf anno t^icedmo {iitnta fopiiiHUI 
z^m Bingham p(!6 tltti Ci^^pofiE n&i tti»tn 
nulla f clonia £ ij^itm Willielmum in ea f am 
special fuit arceSavt $cm:aDit 9 an gchetalcnt 
<2Daole neltbecaf ;p p}e9 Com' Nott* in ttMm 
Com' Note, co^am Henrico Hobarc #i7, l^n^ 
Capitaf Blnflii? ^ra' fAtf^ tt liancQ 9 Edti^do 
Bromley^ #t{ uno SBaroB jfaaci? SDom' Keg^ « 
BluiHC? oitfi 3^om' ISefiis ao 0aoS dicti ^nC 
3Scgt0 Br p^fonacli0 in ca cytSe® sdiiietairil 
air^n) ac luftiii; tfiti Wm" VifniB at faccm is 
Com' p»e]$ con&K)Min8 necuon aQtiibetIa fcloniaif 
turx^t 9 alia malcCai? in Com' p}c8 comniiffa 
9 Ipcttat auoienii 9 tcrminan$ affistd ten! ftpHi 
Isiocc. piefi tn pit Com' Nott. nic fune iikefima 
oxtavp Hie Bltmti^nno Kegnf t^iti ^om' Vfist 
nunc Angr DiccOmo y^imo p)etf RichardTis fK 
al}Cttamcnmm p^octttdtionrm 9 inftigationem pS 

Robert! Parr, Rolandi Hack^^ Thorns Ald- 
ridge 9 Henr. Allen p)iuii uc p}efcttar apno 
Bingham $& iiabif an ip&tm Willielmum 9efai^ 
snanS 9 in t)ite (ue amtffonijK ac omnUim larS) 
t£nemcnco2' bonontm cataUojnm (no}itm to^t^faff 
j2icC tntittcece tanquam f urcm 9 latronem amfni# 
ati caufanS ^Htl crimen felonie ^icf fi ipfmn 
Willielmum fieri (nppofif eiDem Willielmo 
faUo 9 malitiote aocunc 9 ibiwm impobtit ac 
iiuanuam billam JnDteamentiDettus ipfnm Wil- 
lielmum (cribi fecit conttneBd in (t banc faKam 
^ 9 IcanisaloCam matetiam (eqnen)Dtocf{ auoo ihtm 
Willtelmus fimuUi^ quooam Lancelot. Hari- 



fon s nomina WilUelmi Mugglecon nug oe 

Bingham 



38S asfottjK oA tbt Cafe fo| 

Bingham in Com' ^Dtct Wheelwright 9 tiri-| 
celot. Harrifon nnp oc ^ilf 9 Com' p Labourei; 
ftCcefimo 4ttarto tie 3lttU| anno iSepf SDom^ 
Jacobi SDei C^)a) Angl' Franc. 9 Hiber. Vitiisi 
finet JSDcfenro}i0, 9c. bicefimo pjfmo 9 Scot, 
qninqnasefimo fmo bt 9 armiis apnn Bingham 
$of tf in Com* di^icf tria fulcra^ flnslice three 
Bedfteads Dalo}* cnlnBlibet eo)am tdoMcim fo^ 
ItDoxam uniD ItgneS) inftmmentttm^ flnffllccf 
one wooden Frame to hang Bacon on tmlojf 
tttohedm folioo)^ ttii) gratsm, 9nglto one 
Cheefe Rack taalo^' quattto) roIioo)am hitoettoai 
^anno? piMS, iSnsUce painted Clothes fialo)* 
ttttm (iDliiio)um nnam mbci), flnglke one Te- 
nis t»Io)' tt% Denatio^nm umm mnltttS), 0ns^ 
lice one Pail baio^is ttf nenatiojum nnum \m^ 
fern iSinsUce one Tub &alo){0 finottecim ttMi 
ttnum UniU 0nglice one Chair ImIoc' ono^ 
oecim trnai' ntberfosi pultifnat^ anglice Pil^ 
lows Italo}' tecem foUbojnm ntittm laneo). dng^ 
lice one Blanket Dalo}' qttitiqtte (oliBor unttttt 
claurttlum flnglice one Lock balo)'' Uftecim 
senatiojum nnum ttipourm janglice one Buf- 
fet Form talo)' iiuo}nm toIitio}am tncent' ]dalas( 
flnglice two hundred Wooden Pales balocis 
Digintt (oIiiio}um 9 &uo careaaf feni Stngltce 
two Loads of Hay balojis uttiufqne ro^um fer 
(olittojam De boni0 9 catalliti efn^tem Ri^hardl 
Allen antunc 9 ibintm inbenf felonice fnral ftt# 
it cepit 9 afpo}taDit contra pacem ofttt SDom"" 
ISegi? nunc co}onam 9 bignitaf fua0« Sit ean# 
Hem billam ini^iffamenti in fo}ma ptticf rcriptatn 
continen) in (e falfam 9 Tcantialofam maceciam 
i^rccitaf pjcDidus Richardus per abettamentam 
procurationem conrpirationem 9 inSisattonem 
pBictojumRobcrciParr,RolandiHacker,Thor 
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Aldridge 9 Hecir. Allen pSeat ttiUm CMt 
iKceOmo otfato nit 3lttlc| ^no bicefima piimo 
tnpi^nittn^tfA tmc iaStc? olctt Dom' Kes' 
aD dS^acrtam ^jctrftfaitt $ pimim Com' Nott' 
Be ii^ifonartto to eaucin tieiftei) . mdtberanS at- 
8gi0 nccnon Blufttf otctt Dom' Kegiiei an pacem 
in Com) i^Kt^tcc' conCcrtiatitt necnon aD Biioctfa 
felenia^ tranrgres' 9 flUa inalefac? to Com' pjefi 
romttitlTa 9 peffietraf aumenS 9 teytiiinaiiii af^ 
iDgii) dfun Nott' 9^oict 9 i^abif qttam qui^ 
Mm iillam ttiBtctamenti tiDem BEufticc? antunc 
9 ilittiem ne cotiem Richardo rectpcmiic 9 ptti^ 
lice legt fecei' ac tllam (ttpetinl^ ioi^ maftie 
inquifttituni^ p}0 eoDem Com' Note' an eautem 
generalem 0aole illittiei BeltbenKionem fiupei: 
faerofaiitfa Wzi ®t»ngeiia aDtunc 9 tbinem one^ 
raf 9 Slntal aotttnc 9 ibf tiem neltberaDei?. an ^^^ 
qittitenS 9 Dtrttaum tte 9 &tper mi^etta to eti^ 
urn Mia concent pjefentanfi tttpet qno ^^etifcf 
Ricbar dus pet abettamt ntum p^octttacionem tm* 
tpfrationem 9 toftisationem p^eo^ojnm Ra- 
b^rti Parr Rolandi Hacker Thomas Aldridge 
• Henrici Alleta poffea fciltcet p^eoicto dtcett^ 
mo octabo tte Jnlfl anno tncefftmo p^imo top^ai^ 
buf ao eanoem <0aole oeUberatfoii) p;o co}po;^e 
Vitbitii Com' Nott. p^eticf coiam p^efal tunc 
BInfitC ai! €;aoIam tllam DfeltbetanS ut pjefer^ . 
tut alTtgid necnon Blufiif tit? STom' ISegi^aD 
pacem in Com' p;et)t({ confetDanii necnon 
am Biberfa iFelonta? SDtanfgteiB' 9 ^lia ^^1^ 
facta in Com) p^enicf commiffa 9 perpetraE 
ani^ienS 9 tetmtnontf alTigit) ihi^m mateciam 
p^ebictam in billa pjeDicta comcnf falfo ma^ 
liciofe 9 tcanoalofe picfaC 3iai magne inquifi^ 
tfoniiBi p^eDicf toper facam) toum to CDii^n;? 
ctijei oeo.tt foj^e becam'ubi tei^rra ma(et ta ilia 
in eabem btlla contenf fait faUa ficca 9 fcan^ 
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Balofat pet pjcttcl Richardam pec abettameti^ 
turn coiiCpiratiottem procurationem 9 tnfttga^ 
ctonem p^cli Robert! Parr Rolandi Hacker 
Thomx Aldridge 9 Henrici Allen p»e& ma^ 
Itciofe maclbtnaf 9 sebiCal ab(4«e aliqua BuSa 
'caufa p}Ottt Sttf p}eii ttttic piene apparebac ac 
ea ratfone Suif p)cii poft (IKtoiDendas p}c8 rt0 
ba! aotunc 9 tbtwrn teoemtit iieteuccd 9 
vepoii0* fua be 9 concetneii) billam pjebtctam 
Qtton tiDcm 3itii? be materia p^eS in p^e^fcf 
billa Blnbictamenti fpcf 9 contenf ipojanceis 
face' quorum Quinem premifforum pjeii pre^ 
teyttt iDim Willielmus non folnm in bonijs no^ 
mine fama opintone 9 creoencia fui0 prefi mni- 
eiplictf Ie(tt0 cff terumetiam in magno0 labo^ 
rc0 9 perturbation^ tam per impjironamenii 
tom co;po;i0 (ni quam per erosationem 9 tx^ 
penbitionem btberrarum pecunie (ummarttm 
fi inlargiamento fuo in ea parte 9 purgation 
ne fua pret fubire 9 erpenbere coacf fitit ab 
bampnum ipitud Willielmi quabraginta Itbja^ 
mm. ®t tnbe pjobuctt fecf, 9^* Winch 
184. 
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References to all the other printed Pre- .. 
cedents of Anions on the Cafe for ma- 
licious Accnfations and Profecutions 
that are extant in the Books of En- 
tries. 

De imfofitione crimlnum. 

DE oneratione quer^ cnm felonia, JuHmtcth 
ram yufiic facts & examination ulterim 
coram yuJUc'ad feffiomm. Her. 71. 

De verhiifurti ratiom quorum querfuit arrefiat.pra 
fuffitione feloni^ per mandau Jufiic in L^doH 
C^ detent* quoufq\ invenit manucafteres ad com* 
parend. ad proximam fejj^nem pads ad quam 
fuit dimijjusper proclam\ Ra. EnCr. 1 2. 

Defalfis hillis exhibit verfus quer defalfa intotU'* 
latiorse placitorum in Com* banco^ f^ procuration^ 
quer fitpius examinari fuperinde. Ra. EAtn 

I?- 

De biUa fcandalofa verfys ^uer* fixa ad ojiiumec^ 

clejue. Ibid. 
Pro nuncio Regis de falfa d^ fcandalofa petitiont 
iver. eum exhibit, yufiic ad fejftonem. Her* 

\ Vro Attoff^ de falfis articulis exhibit verfus eum 

in CanceUary unde fuper facramento def breve de 

bona geSiura emanebaty& quer* arrefi* fuit fur 

perinde. Her. if 7. 

yerfus Abettors in Appeal. Ra. Entr. 43^ 

De cneratione ^er cum felohia duBiofie coram 
Juftic pacts in London ^ detent* q^^^fyi inve* 
nit manucaptores ad comparend* ad proximam fej- 
(ionem pacts ad quam dimijjus fuit per proclam\ 

Ra. Entr. 3 J 9* Simile^ Vid. 145. 

V z Pro- 



VfO nuncio Regis defalfa &fcandalofa petitione 'verfiu 
mm exbihiuad J^Hfiic Aiftffion P0fiif 4^ fer e4iS 
Mibcraf pivatb confilio Reg^. Ka. l&atr. 72.. 
Vro legumt>oUor' & Ofc^V principal' Ef^* L^. de 
: fay^ ^ fcandalofa fetitime verjiis eufn exhibit* 
. aV Committee de Parliament. Vld. ;6. 
Simile de petitione imprejfa & publicata. l Saund. 

120. 
Tro Attorn do faipi ^rticuUs es^bitit* verfiis eu in 
Cancella/y unde fuper Sacramento def- hreve de 
bona gefiura e Borneo Regis emana/vit & ^^fr' 
arrefiaf fiiit fupmnde. R,a. Ent. 75;. 
Ko^e in the De felonia impofit. cgram Jufiic. pads ap^dWefim, 

of Entries Vto conjillatip ^d Legem de f^mdalofo liheUp. 2 

red to Page 

76. but 

Uifiy* De Indi^amentiu 

Pe verbis into9^icafijsmis d^ indiBamettto ad stffifas 
unde ^Her aceft^ytaf. Co. Entr. 2f. 

De imprifonamento ' d^ indiHamento ^er ad fpe* 
cialemJeJjUonemdefurto^unde que/fuit acquietaf. 
I Bro. 207. 

De impojitione criminis felqma & procurationetjuer^ 
. fuper Sacro def. indiBdri^ unde quef placitavit 

& fuit acquietat* Juper triatione. J Bro. 109. 
De felonia impofit, quer & indiBamento fuperin' 

de^ 27 H .ii. II. 
Simile in Midi. Afll. 26. 
De duBione quer coram Juftic. pads omratio(M 

cum Roberia recognic pro comparenc' ad affifas 
' iterim oneratione ibidem cum Roberia^ billa J»- 

diclamenti Sacro^ def. fuperinde, & ignoramus. 

Her. 96. 

Def. 



D(f* t^nfpfratkne prabahta cam alia caufavit ifuer 
. capi de rokeria mdiUammi* ad afjifas imfofukne 

criminis roberi^ Sacro^Difad biUdtn indiStamnti 

& ignoramus inde. Her. 147. 
Tro Attorn^ i^diBat* in Londen deperjurio & acquis 

ttat^fuper triatione. Affi. ^4. 
St^r indiBawento de Barrett ia. Her. 88, 226: 
Perji^ 2 def, quifecenrnt fOir. indiBari de Barre^ 

tfia in LonddHj unde aceffmtait^ ad feffionefH de 
. Newgate. Ub. 31- 
Deimpojitione criininis ftlonia & procurafione quef 

fuper Sdcro. Def. imiBdri unde j««r' flaciiavit 

&' fitit atqaittai fuj^er triatime, Tno. 43. 
Simile pro Jttorn\ Win, Ehtr, 74. Bra. R. 22 . 
Simile de ace^&t\ feknia. Tho. 3J f. 
De felonia^impofit* quer d^ indiBamentd fuptrin^ 
. de hi Midi, i Bro. ?. " 
SirniXe. Re. Pec. lof^ i|i. Gl. Jg. 
Simile ad aj^fas & ignoramus inde. 2 Bro^ i 'f. 
De txiibitibne iiidi3amenP.feloni^t wrfus quer^ ad 

general* Sejjion ^ recogn cum mathieaptoribus 

fro cf$mpareHtta ad ajjtz^s O* ibid defeldnia dc^ 

qmetat^ fuit feV fatriam. Win. Entr. 74. 
Def confpiration* cum aliis pr^babiid caufavit q^er 
.\ c^i. de fetonia indiBament* ad dj^zasy Sattu 

def. ad biUam indiBameni & ignoramus inde. 

: Wih. Entr. 104. ' Simik^ Brb. Va. ^lec. 42. 

. Placitum inde. • 

Simile de Roberta. Rai. Intr. 68. Simiky 2 Mo. 

Int. 106. 
De duBione coram JuBic pacts onerat* cum Roberta 
Detentione prifona quoufq j it^nhsHit rnanucaptofes 
pro comparenf ad ajjiz^asy iterum oneratiene quer 
ibidem de Roberiai billa indiBaifknti per def eoc" 
hibit\ & Sacro. ejus ffsperinde dcqHieitsnt'pjr 
Jur\ Hahi 30. 
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De imprifonamento & indiltamento quer* ad/feciaF 

fiffim coram prefidente Walliadtfurtoundcquer 

fuit acquietat*. Ra. Entr. 341. Br. R. zy.- 

Simile ad i*JJix,as unde ignoramus. Han. 2f, yj. 

Dt verbis furti & indtSlamcnto ad ajjiz»as tn»ae 

tjuer.fuit ac^uiefat\ Tho, 36. 
Tro Clerico verfus % qui caufaverttnt mer eapi Je 

raptufueU^recognprocomparent.adjeJlian d^ ab^ 

inde recogtf pro comparenc ad ajjiz^asbilla indiSta* 

fnent. ibidem de raptu pred. Sacru* def. fuperindt 

& ignoramus^ Wi. Entr. 96. 
Simile ad ajfiz^ tantum^ PI. Gen. 48. 
Simile pro indiSiand^ quer. pro infyltu df conatu 

ad rapiepd. uxor def. CI. 28. 
Super indiBamento Barretria ad SeJU^em pacts, i 

Bro. 18. Br. R- 20. 

Verftts 3 (jui caufaverunt quer indiSari de barretria 

in London undefuipacejuietat.adfejjion'de Ncti** 

gate* Ra. Entr. 340. 
Simile de procuratione ^uer^ indiBdri pro forger ia. 

Bro. 22. 
• fro Clerico indiaat* per def ad fejfm pacts pro 

crimine fodomitico de Sacro. ad indiBamenU C^ 

Ignoramus inde. 2 BfO. 2i. 
Super IndiBamento de Conjuratione ad ajjiz»as. X 

Bro 24. 
fro indiBament. per tria indiBamenta* i . Tro ob- 

pruBione via injufie & riotofcy &c. 2. Vro ' 

ingrejfu in terras illicit e tX manu fori. 3 . Tro trans* 

in terr iUiute <^ injure & SucciJJione fenjur\ 

d^r. CI. i4. 
Tro indiBando quer tangen. viam puilicam p^ip' 

fum occlufam, Id..3i. 
fro indiBando quer, pro infultu (^ affraia ubi igno* 

ramus recogn. per magn* inquijitionem. Id. 32, 
Pe pronunciando quer^ fore excomm* abfque caufa 
^ rasionabili. z Bro.zo. 
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Pro informando in Banco Regis Je Perjurio. CI. 2f . 
Simile fro informando verfus tjuer tjuod, riotofe atm 
■ aliu affemblat. fuit & def. iUicite verberavity 
&c% Cl. 27. 

De indehita profecutione. 

In Cur Admiralitatis. Ra. Entr. 2 ; . 24. Dyer 

If 9. v. a&ionem fufer fiatut* , 
In Cur* Cbrifiianitat* po^ prohibit. ddiberaU & 

prcjecit in Luto, Tin or 92. 
D£ arrefiat. €fuer. in Cur. Civitaufine caufafiBionis 

Aft 4. 
De execute brevis pofi breve de err ore allo£af. Hen 

De arreftatione in Cur. Civitat.Jin^ caufa aBionis. 

I Bro. \6. 
Simile Ubi Cu/ non babuit JurifdilHon\ &c. 

CK 3f. Simile fecund, cons Regni fundit. Id. 

Simile CT detention qufr. in prifona qugufyi invenit 

manucapt\ Bn R. 61. Simile CI. 34. 
Simile fuper frocefs^ e Banco Regis. Bro. mec. 2 f • 
Simile fuper cap* e Com* Banco ^ procefs^ extra 

Cur. inferior, ad fe&. Def fine caufa aciionis. 

Tho, 72. 
Simile fuper caf e Com> Banco ac etiam biUc ad 

fea. Def Bro. R. 50, 
Simile per bUl de Mdd' adfeB. dtsf^^ aV. Vid. %6. 
De inaebita profecutione in Cur" PrincipaUtatps 

Wallie. Ra. £ncr.62. 
"Pro Attorn, verfus Attorn^ de arreflation, ^ impri- 

fonament. quer. fur briefs de privilege & pro- 

curatione quer*arrefiariadfeB. al*fine caufa aBio- 

nis. Ra Entr. 90. 
De attach, ^er. fer catalla in Cur. dele Cheny ad 

felf* R. fine ejus confenfu. Han. f?* 

U 4 ^ 
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Eo quod efUBt'bis arrefiai. fuit contra affimftiim^ 

Def. CI. Afs 23 . 
Pro Attorn, verjus un qui tr^xit turn inflacitum 

coram commj/lonar concernen Caufai Ecckjiafiicas 

& inithitum exercitium Officii fui Attorn. CI. 

Afs 2oy. ^\ 

Simile fro profecutione in Cur. Cbrifiian fine caufa. 

CI. ;4. 
Eo quod def. fecit quer. pro infamia arreftari in 

London. CI A(s. 2i;« 
Eo quod def malitiofe profecut. fuit breve Je Ca. 

Sa. nomine aherius ahfque Warranto. Br. SL. 

47- 
De pronunciando quer* fore excommunicato abfple 

caufa rationabili. 2 Bro. 20. Tho. 5*9. 

Tro profecutione quer. fufer fcript. otF Vic^ Jwc 

caufa. CI. ;;. See Lutw. 67, 68. 
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CHAP. VI. 

Of Huftftcef. 

r 

NUfances are fuch as concern the Land and 
the Ways^ or Houfes j of ihofe we will 
treat in the firft Sedionj and in the fecohd 
of thefe J and in the Third and Laft, add 
fuch Precedents of Declarations as were ad- 
iudged moft ufeful^ with References to all 
that are extant in the Books of Entries. 



SECT. 



v*x;u.r?5 
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SECT. i. 

• • > p- 

. t ■ • • ■ < 

of Nufances in Ways to Lands* 

IN an Adion upon the C^e^ becauJIe the inorfb tdf 
Defendant had made a Gate in on6 Sfv^Sb? 
Town for which he could not go to his f^&/f^ 
Clofc in another Town. Caek cook Ex- 2^„' Jj^ 
cepcion that the Writ was w & armisi and 
it was agreed per Curiam, That for that Caufe 
it was not good 9 alfb the Yifnc was of one 
Town only, whereas it fliould have been of 
both } for he faid, That in Hankfird and Ruf- . 
fellh Cafe, the Nafance was laid in pne Town^ wtienW 
fer quod his Mill in another Town could noe Towri^^ 
grind, and upon Not Guilty pleaded, the 
Vifne came from one Town only : and it was 
adjudged that it was not good Godk. f 4. 

Ah Adion upon the . Cafe was brought for ^^^ ^^ 
flopping up a Way, and Iflue upon Not Guii- pre^ribe 
ty was found for the Plaintiff, and moved |n *e iti- 
in Arreft of Judgment, becaufe in the Count of a place. 
the Plaintiff hath prefcribed that the Inhabi- 
tants of C. have ufed to have a Common Crofi* 
way, &c. and that he is an Inhabitant in a 
MefTuage in C. and hath not Ihewn that C 
is antlqua wOa. But by the Courc that was 
difallowed, and the Prefeription held good 
enough j for he dqth not claira any Right or 
Intereft in the Crofs-way, but only an Eafc- 
ment. Vide 6 Coke. J9, Dp 10. Noj^ 120. Stone 
nf.Wakeman* 

If 
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What spc. If a Publick Way is fo flopped that a Per- 
m!i;?fttffi- '^^ ^5 thereby obliged to^ carry any Thing a 
cienc to longer or worfe Way^ 'tis a fufiicient Special 
S^Aalon Damage to maintain an Adion on the Cafe^ 

tortPab- T. Jones, 1^6. Harfu. BaJJett. 

(Sc,^"*' Cafe, and declared. That he was poffeffed 
Oft for of a Colliery^ and that there was a Highway 

H^^^way * ^^^^^ ^y which he uled to carry his Coals, 
lealm^g to and that he had a certain Quantity of Coais 
the piam- (Jug ready for Sale j and that the Defendant 
H«y,' with dug a Collierv near his, and intending to draw 
Intent to away his Cuftomers, and deprive him of bis 
tf&Z Colliery, flopped up the faid Way, fo as 
fits thereof, Carts and Carriages could not coqe to his 
foft^h^i^ Colliery, per quod per totum temfus frad.profiai- 
fit, eJ^^. and umCarbonaria fua frai. totalit.perJiJit* df* car^ 
were^il- ^^^^^ ^' prad. fro defeHu emptorum ex caufa prad. 
t6 Tor vnntfnagnopere deteriorst. d^ aepreciaL devenenmt. 

c nvt^' ^^^ ^^^ ^^ Verdid/n'^ (jmr\ 
▼iderwhc- All the Court agreed, That where an Ae- 
ther Aaiott tion lies for a publick Nufance, there muft 
N^Aaion be a Special Damage; for he that did theNa- 
lies in a fance is puniihable at the Suit of the Publick ;^ 
fcScc and to allow all Private Perfons their Aftions, 
without without Special Damage, would create an in- 
Jf^* ^*- finite and endlefs Multiplicity of Suits. Et per 
Turton and Gould, Here is a Special Damage, 
and well enough (et forth ; for all have not 
Coal-pits, and the Matter fubfequene to the 
per quod is not traverfable. Vide i Roll. 89* 
Goldib. 146. I Leon. %%6. i Roll. 6%. pi. %t. 
I Co. 5: 1. Ventr. 114, 126. 2 Jo. 146, iy6, 
a ftrong Cafe. To iliew a Special Damage 
'tis fufficient to (ay per qmd ffrvitifmt, for fuch 
a Time, amifiu Hoh. 284. erexlt ad nocumeni. 
liber i tenements fui. 9 Co. f ^. per quod Commun, 
habere non potefi in tarn ample wodo & forma, and 

the 



the Damage does not confift in a ilogle In- 
fiance^ as fer quod maritagium amifit which majr 
be (hewn ^ but in cafu frindfali it would be 
infinite. Roktby and Uolty Chief Juflice^ con^ 
ira. The Plaintiff's near Scituation yields him 
a Convenience^ but no Right ; for it is the 
King's Highway, for the equal Ufe and Be- 
nefit of all his Subjefts. and the Plaintiff hath „^ «,^ 
no more nor no better Right than any Body ^n hite 
elfe : and they held a Man fliould not have ^^L®'* , ^ 

' . 1 . •'rt • • t . 1 X • without a 



a particular Adion without a particular Inju- particular 
ry or a particular Right, which are the ">i"^.y j^. ^ 
Grounds upon which all Anions are founded, Syht!* * 



and to which they njuft conform. Vide i 
Saund. II f . I Cro. 66^ This Plaintiff had nei- 
ther a particular Right in this Way, nor a par- 
ticular Injury ; for the Stoppage is common 
to every one as well as to him, and an In- 
di6bment would lay it ad nocummtum omnium 
fubditorutn per viam Warn tranfeun j and the Ca- 
fes cited on the other Side were founded on a 
particular Right ; as Cafe for a Stoppage 
where one hath a Way^ a Watercourfe or 
Common to his Houfe, Mill or Tenement, 
there the A<^ion is founded on a particular 
Right, and lies without the per quod. 

;dly. They held^ That fuppofing there was ^^/^i 
a particular Injury by fpecial Damage, that in general 
fpecial Damage is not fufliciently fet forth ; J^e^^"„i5 
for it is not fufiicient to fay he lofl Cuflomers^ not come, 
or Buyers could not come, without fhewing^^^jn^ ^ 
Buyers were coming, and were hindred. V$. cil^^ that* 

a Lev. 214, 2%%. Cuftomcrs 

And the Cafe in i Roll fa. has been often j^g^T" 
denied^ and is not Law • for the Damages were hin- 
muft be fpecially fhewn where the Words ^'^' 
(hemfelves are not adlionable. i Roll f 8. 91. i. 

Z iCfo. 



I Cr». 140: I Roll. 34^ 3^5 36. muff Ihew 

who refufed. And the Chief ]uftice cited 

the Cafe of Paine and Partridge^ zft^.&M. i«t 

this Coart. Cafe for not keeping of a Ferry- 

boat^ which was for all the King's People pay^ 

ing Toll^ but gratis for the Inhabitants of fach 

a Village, of which the Plaintiff was one ; 

an this Cafe the Court held the Cuftom to be 

Oil M6tioa S^^dy but that the Adion doth not lie ; for 

tnArrefto{ tho' the Plaintiff has a particular Rights yet 

^kffTadc ^^^^ confifls in being exempt from Toll, and 

lb" ftay not in pafling, which is conmion to all ; €0 

Sw ^ that the not keeping the Ferry is a publick 

S^a^ai- Nufance, for which the Plaintiff cannot maio^ 

terwards tain an Adion mx^re than any other Perfba, 

tSls^q^^iy ^^^ ^he Defendant mufl be indicfted. The 

divided Courc being thus divided, and th^re being a 

thcAa[on foffner Rule to ftay Judgment^ no Judgment 

ky, the could be cntred. Et per Otr\ If the Court had 

V^At ^^^^ divided on the firfl Motion, the Pbid- 

have judg' tiff might have entred Judgment ; but now 

Sufe'no" ^^^^ ^^^^ ^^^ fland, or be difcbarged j and 
Rule coaid difcharged it cannot be, b^caufe the Court is 
dHcharjM^ equally divided, i Salk 1$. Jvifm mrfis 
thc^firft. Moore. 

Dcciarati- In Cafe for flopping of a Way^ after Ver- 
STg^'w^ di<a, it was moved iu Afreft of Judgthent, 
good^with- That the Plaintiff had not intitled himfelf to 

foib^^K for ^^^ ^^y ^^ Prefcription, yet the Decllracioft 
a Wayf was held good, being after a Verdid, 1 Fen^. 
174. 5^ Johns k;. Moody% 5. C. z Lev.zi^ 
th^ like Exception was taken to a Declaration 
for Stopping after Judgment by Default, but 
over-ruled. 3 Lev. 266. fTsndfird Vk iVoekficn. 
See 2 Vtnt, i86« Utt. 1x9. 

Iti 



In an Adion upon the Cafe; the Wamtiffp^^'« 
declared. That he was (eized in Fee of an p^ngaTay, 
Hoafe and Land in D. whejc he had Com- as ^^c\\ w' 
nion appumenant in fuch a Place ; and that he, *" ^^^ 
and aH thofe, whofe, &c. had a Way from the 
feid- Place, wherein, &c. and that the Defen- 
dant totaJifer had flopped up his Way whereby 
he could not come to his Common, but had 
altogether loft the Ule thereof, &€. The De- 
iendant pleaded Not Guihy, and found a- 
gatnft him, and Judgment given for the Plain- 
tiff; and Error was alfigned, becaufe he 
ought not to have brought an A^ion upon the 
Caie, but an Affife of Nuiance, in Regard the 
Inheritance is in Queftion* And fo upon the 
firft Motion held divers of the Juftices and Ba- 
rons ; and after divers Motions, and Confide- 
ration had of the Books of y Elix,. Dyer 1 1. 
K 4. 2 H. 4. and others, they refolved. That 
the ASion was well brought ; for he hath E- 
le4Hon to bring either the one or the other. 
For altho* there bath a Difference been taken, 
where the Way is To ftopped up that he lofeth 
the Ufe thereof altogether, and thereby his 
Common ; ther^ an Affife fiiould lie : But 
where he is eflopped but in Part, and not to- 
tally^ that there an Aiftion upon the Cafe lies, 
and not an Affize. They conceived it not to 
be any Difference j for he hath Election to . 
have either the one or the other Action ; efpe- 
cially as this Cafe is, where it appears not 
that the flopping was made by him, who 
is the Tenant of the Freehold, but it might 
be done by a Stranger, who hath nothing to 
do with the Land, or by one who hath but a 
Term therein ; wherefore they all refolved 
that the A<5tion was well brought ; ,and there- 
upon 
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upon the Judgment was affirmed, t Cro. 84^* 

Cantrell v. Church. See 1 Croke 466. Alfion or 
Vamfhlyn. SecJVi/'s Ref, 112. GamfarJ v. Nigh- 
tingale ; yet befides the Cafe in I>^er cited abovc^ 
'cis held in 3 Leiw. 13. Anonjmm^ which Cafe is 
reprinted verhatim in 4/>09f. 167, c^ 224. that in 
this Cafe an Affife^ not an Adion on the Cafe^ 
ought to be brought ; but I conceive the Law 
to be otherwife underftood now, and many 
Inftances occur alfo in our Modern Books^ 
where the fame Exceptions have been taken 
CO AAions on the Cafe for difturbing the Plain* 
cifF of his Common ("which ftands upon the 
fame Realbn as this does) and have been con* 
ftantly over-ruled. Style 1 64^ &c. 
In an AAion on the Cafe for a Nufance in 
To ftt* topping a Way, thd Plaintiff declared. That 
Icribe for i he had a Way fro quibusdam iaverii fuis f nafter 
^^ilJSL Verdiia for the Plaintiff, Judgment was ftaid 
tSmis, it for the uncertainty of the Words, fro quibujp^ 
ntoght. Jlam Avtriis fuis. I Ltm 2%6. Martingdatverjui 
Andrew. 

In an Adion upon the Cafe for a Nufancei 
Tenants In ereded ; it was refolved fertotam Curwim, Where 
ftau7o'in ^ Nufance is made to the Land of two Te- 
in an Ac uants in Common, that they (hall join in an 
Ca?c^r ^^ Adion ; for it is Perfonal, and concerns the 
a Narancc. Profits of the Land ; and as they (halt join in 

Trefpafs, fo they (hall join in this Adion: 

But in forging a falfe Deed they (hall fever; 

for that concerns the Inheritance of the Land. 

It was alfo held, That for a Nufance ereded 
Tho* tbe ^" ^^^ Name of the Devifor, and continued af- 
Nufance tcrwards (as this Cafe was) the Devifee (hall 
bcfw^^^ join in the Adion ; for the Continuance there- 
thc^om- of is as the new ereAing of fuch a Nu(ance. 
montegan, 2 Cro. 23 1.. Some v. Warwick. 

tinned af. AAiott 

tcrwards* 
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A<9ion up<m the Cafe, whereas there had whether 
been a Way within the City of Canterbury, beVrouSt 
leading from ScFetirs-Street unto a Street call d ^^ * ^^- 
Rujhmarketi and that the Inhabitants of the (^hat'fhrii 
City had ufed. Time whereof, e^<r. to pafsbcafpcciaj 
that way, and that the Plaintiff was an Inha- Slulwik^^ 
bitant there; that the Defendant had made a an Adion 
Ditch, and ereded a Pale crpfs that Way,^?J^^^ 
whereby he had loft his Paffage, &c. The 
Defendant pleaded Not Guilty : And by a 
Vifne awarded of JKTn theXounty of Kent by 
Aifent of the Parties (in Regard the Caufecon* 
cerned all the Inhabitants oi Canterbury) it was 
found for the Plaintiff: And now moved ia 
Arreft of Judgment, That it was a Mif-trial^ 
Firft, Becaufe it ought to have been by a Vifne 
oi Canterbury. Vldezi £4-4- ;i. Dy 299. But 

the Court held it to be well enoughj^ becaufe 
it was by AfTent of the Parties, which is en* 
tred upon Record. Et confenfus toUit errorem. 
Vid. 44 Ed. ;. 6. 44 AJf. 4. Dy. 397. And F^- 
ner cited the Lord Cromwelh Cafe to be ad-* 
judged) That an IfTue tried by another Jury 
than it ought to be, yet being by AfTent, 
was well enough. Secondly, It was moved 
by Cokey Attorney General, That this Adion 
lies not for a private Perfon, becaufe it is 
a Common Nufance, and is punifhable in the 
Court- Leet only, unlefs he can fhew fome 
Prejudice; as 27 H. 8. 27. is, andfoit was ad- 
judged in this Court between Serjeant Ben^ 
low and Kenjp, That he might maintain an 
AAion upon Ibme Special Prejudice. And at 
St. Albans Term, between Williams and Johns ^ 
it was adjudged. That where a Chapel was 
not within a Manor, and the Parfon of the 
iftdjoining Church ufed to read Divine Service 

every 



every Sunday^ for the Lord and his TetiantSj 
in the fatd Chapel ; and for that the Parfon 
had failed therein^ the Lord brought an Ac- 
lion upon the Cafe, and adjudged that it 
lay not; for fo every one of the Tenants 
might bring the like A(%ion^ which would be 
inconvenient^ that he fliould be liable to all 
their A<%ions : But he ought to be punifhed 
by the Ordinary in this Cafe : But peradven- 
ture, where there is not any other Remedy 
to be had^ than by Adion^ there every one 
may have his A&Aotiy who is grieved : Aqd 
therefore it was adjudged between Wefibwj 
and Powell, where the Inhabitants of Sontt- 
watk had a Common Watering-place^ and the 
Defendant had flopped it ; *Twas adjudged that 
an Adion on the Cafe lay . But it is here punifh- 
able in the Leet, wherefore, &€. And of that 
Opinion were Popbam^ Gawdf and Fmner, 
That without a fpecial Grief fliewn by the 
PlaitttifF, the A<5tion lies not. But Clinch^ e^ 
centra ; for the Stopping of itfelf is a fpecial 
Prejudice to the Plaintiff, that he cannot go 
that Way. Wherefore it is Reafon he fliould , 
ftiaintain the Action. Sed adjourn. Co. Liu ■ 
foL y6. 1 Cro. 664. Fineux verf, Hovmdm. * 

"efcrite '" ^ Declaration for Nufance in flopping a \ 
^ a Way. Way, tho' the Way be appurtenant to a Houie j I 
the Plaintiff in his Declaration fhall never al- 
lege a Way to be appendant or appurtenant 
to a Houfe, becaufe it is only an Eafement^ 
but no Interefl; otherwife of Common, which 
is anintereft. Adjudged on fpecial Verdift. 
Tih. lyj. Godfrey V. Frith. 



tn an AAion on die Cafe for a Nufance in J wt^ 
flopping of a Way j the Plaintiff by his De*^ cuimed by 
claration entitled himfelf to the Way by a ^^^^^Jp?- 
Cuftom^ whereas he ought to have claimed it csOonL ^ 
by Preicription ; and for that Caufe the Cou/c 
held the Declaration to be naught, fj/i Jones 
376. Baker v. Bearman, 



In an Addon on the Cafe for flopping a^J^^^'- 
Way: *Twas moved in Arrefl of Judgment, jji^ the 
That it did ftot appear in the Declaration to W J^ 



what Village the Common Way led to. And tohinS 
per Cur, It is a good Exception j but if it had t)ociatad- 
been unto a Common Way there, or in^"* 
fuch a Village^ it had been good, i BrtrnmU 
6» AUyns <tr# Sfa rh. 

The Plaintiff declared for a Way in &trant 
peeiam pafiura • and after Verdi<% Judgment 
was flaidi becaufe pecia pafinra in uncertain/ 
Ijihif. 124. yones ver. HammoHd* 

If it be laid to be uftj; ad Commun* 'tis good| 
becaufe it (halt be intended a Common Field j 
but if it is ttpiHe ad Claufum^ 'tis ill, unlefs the - 
Plaintiff alio fhew in his Declaration what 
Interefl he had in the Clofe. LauA i6o. Par-- 
her *o. Newjham. See Noy B6. 

AAion upon the Cafe for laying in the P^^^^?^ • 
Highway in C(^ggeJhaU, leading from Ccggejhaa NufaSi^ 
to Brayntree, divers Loads of Logs^ whereby one who 
they much flraitned the Highway, fo as the cdVS 
Plaintiff upon the Evening of fuch a Day, cuitr Da- 
nding on the faid Way^ his Horfe Itumbled 
upon thefe Blocks, and much hurt him; for 
which, &c. The Defendant confeifes it to be pict noi 
an Highway, but he faith, That the Town of ^"^^ 
Coggejhall is an antient Vill, wherein all the 
Inhabitants there, having ancient Houfes, ufed 
Time whereof, &e^ to lay Logs in waft^ 
Places of the faid Way, bQtore dieir Doors, 

'X ' fOT 



for thck Fuel, la^viog fufficient Paffage for 
ChacioK, HorlfijncQ, and Footi-.i.. ;.^ 
ttwt he wasfeized inFecof an anci-. 
and-la'hl Logs for his Fuel ir^ waC!;: 
ttw HtRhw^y.leaviBgfuffici: - '"■ - ' 
Chariors, Horfetnen an*? 1 
ihe Plaintiff riding by the 1 1 
turned his Horfe upon the ii.-.p^-. , 
(^c, Wbeiaupon the Plaintiff dcmu 
without much Argument, it wa, 
Firft, That the Adion will lie lor ...^ i l^wi- 
tiff, becaufe he having fpccijl Damage, had 
Caufe to bring that Aflion, altho' tliC Nu- 
fance be a pyblick Niifance. ?-^ n. 9.. :-:. Ca. 
f. 7;. IVilliamis Cafe. Su 
PKlcription to ra^ke a Nn' 
for it isagainftLaw to prcii., ^ .ii 

n«C' Thirdly, Thjs Prefciipiiou for the la- 
habitants is not good ; wherefore it was ad- 
judged accordingly- 2 Cro. 446. Fewitr ver, 
Sandai, Meore 180. Nay 1 zo. Stmt vcrfm 
fVakanav. 

In. an AAioo on the Cafj, anJ declares. 
That wliereas the Plaintiff ■ ! -> 

Houfe in O. in the Coiinf 
theErtate, (:?•£■ and ptefcn 
way in, by, and through a certain V.'ay in 
■ Sfie in the County aforel»J. into fuch a Ctofe 
Hn P. in die (aid County ; and that tlie Dt- 
fcnd^nt m:)de a Hedge in the CUife of £►. in 
the laid Coonry, and did (lop tip his Crp&- 
way, per tfuod aiiie accrevlc ; ana upon Wok 
Cut'y in was found for the PlajntiiH and ia 
Air-cft of judajiqit. Exceptions wen 
to the Declaratton. 



J. Firft, Becauleto prefcribe' tp Have a Crofs- 
Path in a certain Way^ that fiiall be intend- 
ed to be a Common Crofs-way, that beii^g 
in Common Right, Prefcription is gone. The 
Court on the contrary ; for tho^ a Man can- 
liot ptefcribe in a Coinmon Cro(s-way, yet tb 
hjave a Way in, by, and thro' that Common 
Gro(s-way, is other wife, for that is croft, 
thwart and thro' the Crbfs-wajr j and jtheii 
tiotwithftanding, that being in the High- 
Way, may continue his Gburfe without Pre- 
scription • yet it may be that the Crofi-way 
be incloied and hedged oh both Sides, anc[ 
for that to prefcribe to pafs croft, and re* 
paft thro' is a good Prefcription. 

Secondly, the CrofSng and gbing through 
the Croft- way, is only fhewitag the Cbntif^ 
nuance of the Croft- way, unto fuch a Glofe 
to which the Plaintiff claims a Way, ergo good ; 
there the Declaration is notgood> becaufe the 
Village, nor the C6unty where j5- Acre liej^ 
and to which the Way fhould lead, is alle4ged* 
Court on, the contrary J becaufe the ViUsig^ 
and the County is alledged where the Nufance 
is done, for that only is the Caufe of the 0e- ^ 
claration, to which he hath pleaded Not 
Gf uilty; and upon that the IlTue is joined, a^d 
thence the Vifne fhall conie ; but if the Ilfw 
had been joined upon the Prefcription of the 
Crofs-way, or the Right of that, the Vifne 
Ihall corrie from both Villages (viz) where 
the Hpule is, and out of the Village where 
the Clofe lies to which the Croft-way lead$, 
find then the Plea had been ill for the Incer- 
t^inty of the Village or County where A 
A^re liiSit* Noj»^. Faul Bankings C^ik. 
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In an Aflion upon the Ca(c, the 1*1 
declared, That he is :in Inhabitanc in Z>. 
Vill of D. and tliai all the Inhabitants 
Time out of mind, t^i;. had a Way^" 
Common- &e and the Defendant fl) 
&e And it was moved by Ma(fy after 
in Arreft of Judgment, That Inhabitai 
not prelcribe but byway of Ufagc; and be 
hath not alledged Title to the Commoo. 
E£er(o», Solidtor, Inhabitants cannoc pce- 
fciibe Tor Matter of Intereft, but for an Eaie- 
ment they may ^ and the Plaintiff need oot 
make a Title, becaufe the Adion i> only for 
the Difturbance of the Way ; and tlxat the Itt* 
habitants may prefcribc for anEafement, he 
relied upon 2 Ed. 4. f. and 24 Ed. 4. 29. but 
to Profit or Commodity in the Freehold of 
another, they cannot prefctibe. -? SJ.j^ i6. 
18 Ed. 4. }. Gawdy, There is no Difference: 
but it both Cafes they ought to alledge an 

Ufage. 2 Mar.B Vrtfcrift. too. 6 c^ 7 Ed. 6 
Dytr 7 i . 1 8 £«/. 4. 3 . IVmy {intra. El aJjeur' 
natur, t Cro. 1 80. Foxal v yaahUi. 

Adion upon the Cafe; fuppollng that chi 
Governor^ and the Poor of the Hofpital 
tbt Hely T inity, in Greenwich, of the Fouo 
dation of Henry Earl of Noribitmhrhnd, wen 
feifed of an Houfein the Parifll of St. Addf 
tin't in the FielJs : and that he, and all thpC 
whofe EQate in the faid Houfe, &c. have hai 
a Foot-way from the faid Hoiifc, unto cbi 
Rivi^r of Thamet in the fime Parifli. and If 
the faid Houfe to the Plaintiff for Yearsj tha 
' the Defendant ereded a Gate crofs th« (ai 
■ Way, in the faid Parifh, &c. Upon NotGaS 
ty ple4ded. and found for the Piaintiff, it Wi 
Booved in Arreft of Jtidgmen:, That the De 
• ' claratto 

9 



claration was not good; becau(e it is (IieWfi 
that the Corporation^ and all thofe whofe E« 
ilate, &c. have had, &c. whereas a Gorpo* 
ration cannot prefcribe but in him and his 
PredeceiTors. Alfb one cannot (hew a ^e e* 
fiatCf without (hewing how by Deed ; for they 
cannot have it without Deed ; and of that 
Opinion was Doderidge, Chief Jufiicej but 
the other three Juftices againft him, becaufe 
the Adion is brought by the Leflee for Years^ 
who hath not the Deed ; and it is but a Con- 
veyance to the/^Aion, which is grounded 
iipon the Difturbance done unto him in Po£- 
feifion. But if he had claimed Rent or Com- 
mon in Groi^t whfch cannot pa(fi without 
Deed^ it had been otherwise ; for there 
he could not (hew ^e Efiate^ without (hew*- 
ing the Deed how he came by the Eftate ; 
wherefore it was adjudged for the Plaintift. 
2 Cro. 67}. SUckmanv. Wefi* 
. Cantrel brought an Aftion upon the Ca(e how tm 
againft Stepbensy for flopping his Way in a prcfaibe 
Meadow called Madhooi in the Parifli of U^i- Won^S 
riff in Kent: Upon Not Guilty pleaded^ and a to Land iq 
Verdid found for the Plaintiff, it was moved ^Jji* 
in Arreft of Judgment, That the Plaintiff, as 000!^ 
LeiTee to the HaberdaCbers Company of Lon- 
Jon^ claimed to have a Way for them, where- 
as they having let the Land, cannot have the 
Way^ but the Leffee in Poffeflionv 2ndly» 
ThePrefcription is not rightly applied; for 
it ought to be for them to have a Way pro /e- 
mntibus & Qccupatmbus fms, which is not (b 
here. Twifden anfwered. It (hall be intended 
Tenants*nd Occupiers to the Haberdalhers, 
tho* it be not faid /««r. Latch faid. That a 
Preftoption per que EJiafe is good in an A<9:ion 
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upon the Cafe, bccaufc no Land is claimed 
And Grtatt OD the oihcr Side, faid. The Et- 
cepdon taken was helped by ctic Vcrdi& 
WylJ, on the other Side, faid. That it dotb 
not appear that tlie Tenant, whr. !; ^ , ,: . 
Afrion, conies in by the Haher ' 

claim the Way, and fo he cai;i> 

to have it, and the Prcfciiption cuigac lo t<: 
laid pro ttneniibui & [uhmaiiibai^ which 
Kc^<, Chief Juitice, denied^ and faid, Thatit 
is laid tlue the Habcrdafhers were feized in 
Fee & pojlea 6u£uft}uc, and fo ihey liavc tfad 
Fee at the Time, and may prefcribej bqt k 
had been better for the Party to have fhewed 
that he was their Tenant*; but it being afttr 
Verdid, the Queftion is, Wiietheric be not 
helped i Upon reading the Recordj JRdk, 
phief Juftice, obfen/ed. That it apj^ared not 
whofe Occupier and Tenant the Plaintiffb] 
but only by way of Argument; but faid, the 
Queftion ii. Whether the VerduS do help it J 
And he inclined, it did not, becaufctheAAion 
is brought by -the Tenant, who hatlinot en- 
titled bimfelf to the Ai^ion ; for he hath 
made only a Title to the Way in the H:*ber 
da(hets ; but hath derived no Eftate from 
them to himfelf At another Day, Reik, 
Chief Juftice, faid. We muft not takeThin^ 
by intendment j and here U a Fatler in ibd 
very Gift of the Action; for the Plaindff hatli 
not entitled himfelf to the Adion; for ht 
hath no Intcreft ; for it appears not how he 
Occupier of the Land ; for he doth not {331 
be is OcupatoT fuui ; and as he hatlt laid thfl 
Declaration, the Company ought to havf* 
brought the Aiftion. ^«ri«<»i», Juftice, to thi_ 
fame ESed, and faid, That upon a Denial 
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It had teen clearly naught, and the Verdid 
here doth not help it j for no Tide appears 
for the Plaintiff j for the Verdift cannot give 
him what he had not before. Nicholas and 
4sky Juftices, to the fame Effeft. RoSe, If it 
had been Ocupator fuusy I doubt it Would not 
^ make the Declaration good, becaufe it fliews 
not by what Title ; fo the Riile was NiF ca^ 
fiat per billam niji. Style ^co. Canirell SLgzinh 
Stephens. 

AdHon upon the Cafe^ and declares, Caie for 
Whereas he and all thofe,d^'i:. have hid a Way wa^^fow 
from his Houle in D. over Greene-acre in S. toprcfaibe 
md over mack-acre, unto fuch a Place in Pxhit ^f^^*! 
the Defendant had flopped his Way in 5. and 
upon Not Guilty pleaded, it was found for the 
PlatiitifF; and it was alledged in Arreft of 
Judgment, Thkt the Declaration yas not 
good, becaufe he alledged not in ^ha:t Vil| 
plack'dcre was ; for if the P'fefcription be 
traverfed, the Venire Facias fhall be from every 
Vill wlhere the Land is, over which the Way 
lies, and fo it \;^as adjudged in ; j EUx,* fiduk- 
burfs Cafe, in the Common Bench^ where* 
fore, <^V. Gnwdvy It is clear, that this is a 
Fault for which the Defendant might have de- . 
irturre'd i for true it is, he ought to have al- - 
Judged all the Lapds thro' which he is to haVe 
his Way, and ViTfs where they fie j and if the 
Prefcriptioh be triverfed, the Fewire fhall be 
from every Vill. But now when hi^ pleads 
. Not Guilty, the Venire fhali be from the Vill 
where the Stopping is alledlgfid ; for the 
Way is not principally in Queftioh, but it 
ought to be proved upon the Evidence ; and 
thejretp all the Judges agreed ^ therefore it 
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Of the Evi- 
dentc ia 
Cafe for a 

Npfince. 



Bragg f . Batifiinf. 

In Cafe for flopping a Way, (he Plaintiff 
declared; That the D^kadiat had flopped 
the >A*ay whidi he had a Right to ufe when 
he picafccl. After Verdift for the Plaintiff, 
ir was moved in Arreft of Judgment, That 
the Plaintiff had not fet forth in hii Decla- 
ration that he would have ufed the Way afcer 
it was flopped ; hut the Court over-ruled the 
Exception, and the Plainiiff had Judgmeat 

2 Bulfi. 121. CnUkam v. fucker. 

After Verdift for the Plaintiff in an A^on 
of the Cafe for flopping a Way, 'twas moved 
in Arrcfi of Judgment, That the Plaintiff had 
not fet forth in his Declaration thar the Houfe 
whence the Way led was Jomitt amojua. idly. 
For that it was alledged to be a Way from the 
Houfe to the Highway, withont Hiewing 
what Highway ; but the Court was of Opi- 
nion that thefe Defers in the Declaration 
were helped by the VerdiA ; fo the Plaintiff 
had Judgment. Lanb 1 1 z. Htrrifen vtr. fttk. 
S. C. Palm. 410. S. C. 3 BW/?. JJ4. 

In Cafe for a Nufance in the Highway, per 
tjttoJ his Gelding was hurt j the Evidence was. 
That the Servant was driving his Matter's 
Gelding, and that 'twas hurt, as in the De- 
claration- To this Evidence the Defendant 
demurred, becaufe it did not prove that there 
was fuch a Way, nor who caufed the Nu- 
fance ; and Relle, Chief Juftice quafbed. " 
VerdiA, and awarded a yettirt Fmw / " 



In Error of a^ Judgment in the Queen^ ^[^^^^ 
Bench, in an AAion upon the Cafe for cut- h^J^ftr 
ting down the Bank of a River, whereby his gj^f^^jj^^ 
Meadow adjoining was furrounded. The o^l^d. *^ 
Defendant juftifies by Prefcription, for the 
Reparation of his (the Defendant's) Mill ; and 
thereupon the Plaintiff demurred, and ad- 
judged againft him, that the Prefcription was 
good, and the Manner of Pleading. And Howtopie^ 
now Error thereof brought ; and the Error at fcribc. 
figtied for the Manner, (viz») Becaiife he pre^ 
fcribes to cut down the Banks between the 
Riyer that runs to the Defendant's Mill, and 
the Riyer called OlJ CbarweUy and faith, that 
he cut down the Banks of the faid River, and 
faith not between the Old Cbarwelly and (6 
not purfuant to the Prefcription ; and it was 
holden to be an incurable Fault. But it was 
movedj That the Declaration was not good ; 
for that he declares, that he is LeiTee at Will 
of Lieinds, and averreth not the Life of the 
Leijbr. Sed nm allocatur^ becaufe the Decla< 
ration is. That by Virtue of the faid Leafe^ 
at the Time of the cutting, and of the Adion 
brought, he was poffefTed, whereby is necet judg,,,^ 
farily to be implied, that the Leflbr was alive, rcvcifedfof 
Wherefore the firft Judgment was rcverfed, ^j^J^^ 
and tt>e Record remanded; and the Court on. 
pi Queen's Bench, againft their former Judg- 
njent, awarded a Writ of Enquiry of Di- 
ihages. I Cro. 746. Wincbcomb wrfus Sbtf^ 
beard* 

F^olF^e ftajl have an A<9:ion on the Gafe for ^^"^^^ 
ft Nufance ere<%ed before his Time, and con- Continuing 
tinned after; but the Aftion (hall be brought * Nuuncc 
pnly for the Continuance of the Nufance. 
iMlwrtf fpg.' Bafwici v. Omuden. ScQ Moore 
9 J 3.; I Crd. 4oZi & ^to. 
- • After 
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TTM.rma, tUgauU Hughs, an Attorney of the Kin^ 
L'' uj3f' ^f"** being fcizcd in his Dcmefnc as 6 ^ 
in the Fee, of an ancienr Houlc in the Parifh of SK ' 
bIH^* ,i,t O/iTfe's, in the Ward of ^uten-HJtbe, LonJc^; 
pifiAingai in the South Part of which Houfe have been 
(«*in A« three ancient Lights, Time oat of Mini], Ja- 
i«w Book tbony Keme, having taken a Lcsfe for j i Years, 
ofEnriia, froni (he Retftor and Guardlaos of mc Parif ~ 
/.ti«Mi. ^f ^^ MiehiiUi ^efff-Wtb,hy Indcorure.oH 
ruinous Houfe, and Yard next adjoining I 
the faid Houfe, with a Covenant to beftol 
loo Marias at the leafl, upon the Repairing- 
or New-building of the faiJ Houfe, and doth 

build a new Houfe in the Place where the (}l<t 

Houfe flood ; and lifcewiTe upon the Yad~ 
whereby the three ancient Lights on the Soin 
Side of i.fw«'s Houfe are ftopped up. Whc^ 
upon RtgincU Lava doth bi ing his Action ai> 
on the Cafe againll Antbcy Ktce, for the 
flopping up the Lights; unto which the faid 
Antbmy doth plead a fpecial Plea in Bar, Chew- 
ing rhe Ruinoufnefs of the Houfe, and Ufce- 
wife the Leafe made by the Rcdor and Guar- 
dians, and the Covenant rofnprifed within 
the Leafe \ and doth alfo (hew, that there 
is a Cuftom in London, that if one have an an- 
cient Houfe, wherein there are ancient lights, 
and one other hath a Houfe adjoining to that 
Houfe, he that hath the adjoining Houfe may 
well enongh enhance his Houfe, or build an 
new Houfe upon his Ground, and to flop 
thofe ancient Lights of the Houfe next adjoin, 
in, un!c(s there be fomc Writing to the con- 
trary J and he doth alfo avert infaSo^ That 
there was no Writing to the contrary ; and 
that he, according to the Cuftom, did rake 
down the old Houfe and build a new one 
upon 



upon the fame Founclation> and upon the 
Yard oppofite to the faid Lights^ whereby 
they are flopped ; and upon tMs Plea in Batj 
Che Plaintiff demurreth in Jjsm. 

The Queflions of this Cafe^ are; 

Firft^ Whether it be lawful for a Man to 
build a Houfe upon his own Ground^ where* 
by the Lights of an ancient Houfe are ftop* 
ped^ there being no Cuftom to enable him ? 

Secondly^ Whether the Cuflom of L^mJm 
will enable a Man to build a new Houfe from 
the Ground) where no Houfe formerly was^» 
whereby he may (lop the ancient Lights of his 
Neighbour's Houfe ? 

Thirdly, Where upon an ancient Founda- 
tion a Houfe may lawfully be enhanfed^ 
lb as it (hall fto]) up the Light of the Neigh- 
bour's Houfe adjoining? 

As to the Firfl: it is clear^ by the Opinion Qgdst. i; 
of Sir Thomas Flemingy Chief Juftice of the 
King's Bench^ Sir CirifiopherTelvertm^ Sir Da-- 
mid WiUamsj and Sir John Croke^ Jufiices of 
the King's Bench, That there being no Cu- 
ilom, it is not lawful to ereft a new Houfe 
upon a void Piece of Ground whereby the 
old Light of an ancient Houfe maybe flopped 
up ; for the Rule of Ei^uity and Law^ laith^ 
Utere Sua tit alienum non ladas ^ and the Light 
which cometh by the Windows being an ef- Three 
fential Part of the Houfe^ by which he hath ^°"^°** 
three great Commodities ; that is to lay, Air^ L^bt by t 
for his Healthy Light, for hi? Profit, ProfpeA, Wwdowi 
for his Pieafure, may not be taken away no Heairh^ 
more than a Part of the Houfe may be pulled J^ig^r for 

Q<^Wn, fgrcfor 



3x8 ' orl^fetir' 

down, wlureby to ere<ft the next Koiift i 
l>c«*f? Rtf. [oining. And with this ReCoIution agred 
Rclfc*''' '^^ Cafe of KlJnJsit, reporred by Sir EJw^ 
Cuke, in his nimh Report, fol. fS. where 
fhewech the ancitnt Form of the Aftion ii 
on the Cafe to be J^iod M^jfuagium horrid^ trL 
Wttau ahfcwatum faU \ but M tliere be H^ 
Rfat drancc only of tnc Profiled, by theneii? 
of B*f!^/"' re<aed HouCc, and not of the Air, nor of 
'"■ Light, then an Aflion on the Cafe wtl? 
He, infomuch that the Profpeft is only " 
tor of Delight, and not of NecelHty. 

Gftst.t. As to the Second, it was rcfolvcd by ri 
Opinion of the aforefaid Judges, ThK d 
Culloni of London will not enable a Man 1 
ercd »' new Houfe upon a void Space i 
Ground, whercbv the ancient Lights of 1 
old Houfe ate rtopped up ; for firft the Owd 
of the old Houfe li.iving Poflcllion ota lal 
ful Eafemcntand Profir, which hath faeenh 
longing unto tlie Houfe by Prefcripi 
Time out of Mind of Man, may ijQ( ' 
fcrtbed out of it by miocherthwartini 
which hath been ufcd Time oi^M 
Man, but the latter Cuftom flialV. 
adjudged to be void; and PrefcnptT6n'^ 
gainft a Prefcription will never be allowed t 
the Law. 2, Ic m ly well be, thit before Tiij 
of Memory, the Owner of the fald void Pi» 
of Ground granted unto the Owner of (■ 
Hbufe to have his Windows that Way, wi« 
out any ftopptng of them, the which faeil 
done, and continued accordingly, hath q 
gotten a Prefcription, the which may nocj 
defeated by the Allegation ot a General d 
Aom i and with tliis Refolution doth agrees 
CJ 



Cafe adjudged, Trin. 29, E/ia;. Rt^tiyj.in the 
King^s Bench, where, upon an Action upon 
the Cafe, brought by Thomas Bloond againft 
Thomas Mojley^ for erefting a Hoiife in the 
County of the City of Torky whereby the an- 
cient Lights of his Houfe were flopped up ; 
the Defendant pleaded Cuftom for the City 
of Tork, as there is here for the City of Lon* 
^0x1; and adjudged that the Cuflom was naught ^ 
whereupon the Plaintiff had his Judgment: 
But if the Houfes had been new erbded 
Houfes, or otherwife Windows had been He w- 
ly made Windows in that ancient Houfe, the 
Eredion of that new Houfe upon that void 
Space of Ground would have been lawful, 
notwithftanding that the Windows and Lights 
be flopped v for it fhall not lie in the Power 
of the Owner of the ancient Houfe, by fetting 
out his new Windows, to prevent him that 
hath the void Space of Ground from making 
the bell Benefit of it. 

As to the Third Point, it was conceived, a«eft. 1* 
That if the new Houfe be only ereded upon HoSfcbuUt 
the ancient Foundation, without any En- upon 'an 
largeraent either in Longitude or Latitude, 5«ion"** 
howfoever it be made fo high that it ftoppeth without 
up the Light of the old Houfe^ yet he is not ^"^[^1^^ 
fubjeft unto any Adion j becaufe the Law mTongi. 
authorize th a Man to build as high as he may "^'eor La- 
upon an ancient Foundation ; and it is no Rea- never fo 
Ion to foreclofe a Man from making his Houfe J»gh built, 
convenient to his Eflate and Degree, by bewto w 
building up higher, when there is no other p*^«)"^^?*^. 
Impediment but only fome Windows which ^ur. 
^re built out over his Houfe. And agreeing 
to this feemeth the old Book of 4 Ed.:^. i ;;. 

to 



to be, where an Aflife of Nufance Wds brought 
for his ereding his (toufe (o high^ that thtf 
Light of the Plaintiff^ in the neit adfoining; 
Houfe was difturbed by it ; and the Plaintiff^ 
upon the Opinion of Hale^ Chief Juftice^ did 
not proceed in the Affife^ but let it fall to the 
Ground ; but if the new>built Houfe exceed- 
ed the ancient Foundation^ whereby th^t £x^ 
ceG is the Caufe of ftopping up of light, 
then he is fiibjeA unto the Adion of hiixi 
wbofe Light 2s flopped up ; &s it may appear 
by 22 H* 6. if« And in the Cafe at the Barj 
Judgment was given for the Plaintiif3 be- 
caufe he had brought his A€ti6n for »the 
building of a new Houfe, upon a Void Piece 
of Ground, bv which his Window was flop- 
ped up, and Keeney the Defendant, onlyjufti- 
ftethby the Cuftom, the Eredion of the Houfe 
upon an old Foundation, and upon the void 
Piece of Ground, the which is not any An- 
fwer at all to that which the Plaintiff layeth 
unto the Charge of the Defendant. S* C. 
Callth. 1. Teh. 215'. S. C GoS. 183. 5. C. 
Bulfi. 11^. 
Aaionup. A fpecial Adion upon the Cafe was there 
^^"Z^*^* brought by the Plaintiff againfl the Defetl- 
ping up of dant, for flopping up three ancient Lights, 
li^tl^V^ which had been there Time out of Mind, that 
the Defendant had flopped them up totatiter j 
ad damfnum. The Defendsint pleads in Bar, 
and thereby dorh cpnfefs the flopping of two 
of the Lights, and Part of the Third, and ju- 
juftifies flifies ; and afterwards takes a Traverfe ia 
CuLm^f ^^^^ Manner ; ahff^ue hoc that •-- flopped up 
Lo»4f(w,and the three Lights, aliter v^l ali '^' — '^ *^ 
rt^Tthe/° ^'^ Juftification he (hews the Cufton^ - 
don to be tbisj That any one maj' ^'^ 



utis old Found^tiofl^ and upon his own 
Laad^ the which he had done^ and fb jufli^ 
fies. As to this Traverfe, Exception was ta< 
Iteh^ That this is no Anfwer at all unto the 
Declaration. WiUiamsy Juftice^ The Plaintiff 
by his Declaration, hath here laid to your 
Charge, the flopping of three of his Lights, 
Malit& i and for the which he hath brought ^f^S?"' 
hi J AAion • and your Traverfe here, as it is mfe ^^' 
taken> with im atfyue hoc^ is no Anfwer at all 
to this Declaration ; but you ought to have 
anfwered. Guilty or Not guilty, as to the Re- 
iidue, and fb you ought to have pleaded with- 
out taking any Traverfe at all ^ for where 
there are three Wrongs laid to be done, as in 
this Gafe, dnd the Defendant makes Anfwer^ 
and fo it is in this Cafe ; here your Plea be- 
ing. That you flopped two of his Lights to* 
falitery and this you have juftiBed by the Gu^- 
ftom, by building upon an old Foundation^ 
and the Third in Part, with a Traverfe taken, 
abfque hoc quod aliter vel alio tnodo ; the Uhfqut 
hoc here goes to the two Lights before^men^* 
tioned J and as to the Third in Part, this is 
no Anfwer at all ; for that you ought to have 
{>leaded Not |liilty as to the Refidue, and 
not to have taken a Traverfe i as to this, we 
know your Meaning, by your Saying, as to 
Part of the Third, this is no good Pleading j 
but you ought^ as to this Third Part, to have 
pleaded Not guilty j and therefore for this fu^^gtocnc 
Default in Pleading, Judgment was given by SI waiX 
the Court for the PhintifF^ i BhIH. i i6, Nw- tiff. 
M V. Barnard. S. C Teh. 29f • 
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fwUahtT ^^ ^^ Adion upon the Cafe for ffopping 
» »«*>«• ^f Lights, the PlaintiflF declares he was poH 
fefled for many Years, without faying hovir 
many, and Time out of Mind^ the Light came 
in at the Windows ; and a good Form of Pre- 
fcription. i Ven. 248. 

^.^ ^ It a Man has a vacant Piece of Ground^ 
and builds thereupon, and that Houfe has ve- 
ry good Lights, and he lets, this Houfe to 
another ; and after he builds upon a conti- 
guous Piece of Ground, or lets the Ground 
contiguous to another, who builds thereupon, 
to theNufance of the Lights of the firft Houfe; 
the Leffee of the firft Houfe (hall have an Ac- 
tion upon his Cafe againft fuch Builder, c^r. 
for the firft Houfe was granted to him with 
all the Eafements and Delights belonging to 
it. And it was agreed. That formerly the 
Way was to declare of ancient Lights and an- 
cient Meftuage, but now that was altered. 
yid, the Cafe of St. John v. Moody, per Cur\ M. 
Cafts^ 116. Ro few ell v. Pri&r. 

Note^ In the Cafe oi Tennant znd GoUing^ p. 
; 12. in th^ fame Book, 'tis /aid, That this 
I)eclaration was good only becaufe 'twas af-< 
ter the Verdid. Sed Vid. i Fetmin^ and Z48J 
Shower 7. 5. C 4 Mod. lyo. Salk. 360. 3 KeWlf 

In Cafe fpr flopping of his Lights : It was 
agreed by all the Juftices, That if two Men 
be Owners of two Parcels of Land adjoining, 
and one of them do build an Houfe upon his 
Land^ and makes Windows and Lights looking 
into the other*s Land, and this Houfe and 
Lights have continued by the Space of thirty 
or forty Years 5 yet the other may, upon his 
own Land and Soil, lawfully ereft an Houfe 

or 
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or other Thing againft the (aid Lights and 
Windbws, and the other can haveno Adion; 
for it was his Folly to build his Houfe fo 
near to the other's Land : And it was ad*- 
judged accordingly. 

Nota, Cujus efi Solum ejus efi Summltas ufquc 
aiCdlum. Temfs Edi i. i Cro. ii8. Pope v. 
Bury. S. C. X Leon, i6S. 

The Cafe was. A, builds a Houfe on hisW*»«»^be 
Land, and wills that to B. and fells the ad- anfthw ^ 
joining Land to C who^ by ere<fting feveral Houfe may 
Logs of Woods, obftruds the Profpedof onecn^!'^* 
pf the Windows ; and the Queftion on the 
ibecial Verdid was. Whether he might do 
this ? Relynge duhitavit, Hyde abfent, per Wynd^ 
ham and Twijden^ The Plaintiff ought to reco- 
ver : *Twas refolved by them : Firfl^ That if 
a Stranger has Land adjoining to a new-builc 
Hofife, he may ered a Houfe, and tho* there- 
by the Windows are darkened, there^s no Re- 
medy ^ otherwife of an ancient Hoiife that has 
ancient. lights; becaufe of the Prefcription : 
And if the Land had been fold firft^ the Ven- 
dee might have then ftopt the Lights ; quod 
Twifden negaifif. Micb. i6. fimile Judic, inter eof* 
Jem. Sid. 167, & 227. Falmer *». Ftejhes. S. 
C. Raym. 87. S. C. i Lev. 122. 

Adion on the Cafe : Whereas the Plaintiff, Wither 
I Sept. 40 Efe. wasfeifed in Fee of a Melfuage J^^iVftS 
and Chamber in Nundely and Thomas Henjon Ao wai 
was then pofTelTed of a little Shed adjoining JSe^^ 
to the faid Houfe ^ and at the faid i Sept* 40 thecrealon 
Eliz^ and from the Time whereof, &c. there ]^J?^^^ 
was a Window in the faid Houfe looking to- tbc,adjoin- 
wards the faid Shed, by which Window only^ jJl^jg"?, 
and by no other Means, the Light came in- ped 
to tha Chamber of the faid Houfe \ that the 

Y a faid 
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fatd Thomas Henfm, 30 Seft. 40 EJki. ere^ed 
a Building upon the faid Shedj fo near ad- 
joining to the faid Houfe, that it flopped op 
all the Light of the faid Window, fo that he 
loft all bis Light ; and that the Defendant the 
jSeptn 10 Jac. being polTeffed of the iaid 
Building newly erefted, had continued , and 
not amoved it from the faid Day oi Sept. 10. 
Jac. until the Day of the Bill ; fer qmdjiBicy 
&c. The Defendant pleaded Not guilty, and 
found againft him ; and now moved in Arreft 
of Judgment^ That this Adion lies not againft 
the Defendant ; for although an A Aion lies 
againft him who erected it, (as it was agreed 
by all the Courtj yet againft the Tydcndant'^ 
who is only Leftee for Years, and inhabits only 
therein^ and hath committed no other hSt to 
prejudice the Plaintiff^ and who hath no Au- 
thority to abate it (but if he (hould he would be 
chargeable in an Adion of Wafte) the A^ion 
is not maintainable againft him. And it is 
not like the Lady Browns Cafe, for the turn* 
ing of a Cock ; nor to a Penthoufe^ which 
overhangs another Man's Court-yard j for the 
' falling of every Shower of Rain is a new 
Nufance : And if the Plaintiff ftiould have a- 
ny Remedy, it fiiould be by a ^od permittat^ 
^ againft the Tenant of the Freehold : And to 
that Opinion Coke, Chief Juftice, inclined^ 
the' the other Juftices doubted therein 5 but 
afterwards it appearing that the Plaintiff had 
procured Judgment to be entred without Mo- 
tion to the Court, the Defendant was put to 
his Writ of Error. Vid, 4. Jfs. ^ Elix,. Dyerx 
Cr^ 37?. Ryppon v. Bowks. 

Ai^ioa 



Adion upon the Cafe : Whereas the Plain- 
tiff, upon the ninth of OSober y CaroUj was 
poiTefTed of an ancient Hoiife in Worcefier ; 
and the Defendant, the 9th oiOSiober y Car. 
was, and yet is, poffeffed of another Houfe, 
and void Piece of L^nd adjoining to the 
Korth Part of the PlaititifF^s Houfe ; wherein 
were three Windows, Time whereof Memo- 
ry, &c. by which Windows the Light game 
out of the faid void Piece of Land into the 
PlaintifF's Houfe, Time whereof, &c. That 
the faid Defendant malicioufly, to deprive 
him oiF the Light coming to the faid Win- 
dows into his Houfe, the (aid 9th of OBoher 
^ Car. ^reded a Building in Part of the faid 
void Piece of Ground/ and thereby flopped 
the Lights coming by the faid Windows into 
liis Houfe, whereby his Houfe is totally 
darkned, and he much prejudiced by that flop- 
ping. The Defendant pleaded Not guilty, 
and found againfl him. And Exception was 
taken in Arrefl of Judgment, That the De- 
claration is repugnant in itfelf ; for to fay aJ- 
hue fojjefjionatus of the faid void Piece of Land, 
and to (hew the Offence in ere<aing a Build- 
ing upon it, fliews that it is not now a void 
Piece of Land ; and of this Opinion was 
Berkelyr^Ht RicbarJfony Joves, and ,my Self, 
held that this is good enough, and no Re- 
pugnancy in the aJbuc foffejftonatm ; for it 
may be that Part of the faid void Parcel of 
Land is builded, and darkens his Light, and 
Part remains ftili voidj and the Declaration 
as to that^ is but Surplufage, and the one 
Part will ftand with the other. Another Ex- 
ception, Becaufe he alledgeth not any Per- 
fon in whom the Prefcription may be fixed; 
% y 5 . and 
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and the Plaintiff is but LefTee for Yeais^ who 
cannot prefcribe. But it was anfwered there- 
to, That the Time whereof, &c, there need 
not any Prefcription in any Perfon ; where- 
fore it was adjudged for th^ Plaintiff. % Cr&* 
; 2 f. Symmds verfus Seahourne* S* C W. jomes, 

A6i:ion on the Cafe for building and ere^ 
ing and continuing a Nufance with an aJImc 
txifitt. Et fer Cur. Ill ; becaufe that adbuc €»- 

ifiit is to the Time of the Declaration^ and 
confequently Damages demanded for what 
*' accrued after the Ad:ion brought, if ia infe- 
rior Court, becaufe the PlamtifF continued 
here by Bill. Shinv. ^66. Carter v. Cokrofe. 
5. C. ; Lecft. 34S'. S. C. 4 Modi, if o. 
Cafe by . Adion upon the the Cafe> whereas thfs 
fbr^'creab ^1^1""^ ^^ Owflcr of a Common Inn in Eaff 
»TaUow"^ Gtfiocky chat the Defendant maliciouflj ereded 
nmbf ^ Tallow- Furnace, and boiled therein much 
Inn! ** ftinking Tallow, to the great Annoyance of 
him and his Gueils : And by Reaibn of iuch 
Stench, aridng thereupon, many of his Guefts 
left his Houfe, and many of bis Family be- 
came unhealthful ,• upon Not guilty pleaded^ 
and found for the Plaintiff, Gemyn, Serjeant^ 
moved in Arreft of Judgments 'that 5m Acti- 
on lies not ; for he being a Tallow-chandler^ 
ought to ufe his Trade, which cannot be laid 
to be a Nufance. But all the Court held. 
That as the Declaration is penned^ the Ac- 
tion is maintainable ; for every one ought j& 
uti fuo quod alienum non Ufdah Then whea 
the Plaintiff is an Inn- keeper, the Defendant 
creding a Tallow-Furnace, annoy 'd his Houfe 
\yith Stenches, efpecially by boiling ftinking 
§cuff : And fo in the Cafe of SobayU^ who 
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erefted a TaHow-Furoace crofs the Street of 

Dtnmark'bouft m the Strand, it was found a 
Nufance upon the Indictment^ and adjudged 
to be removed : Whereupon Jfudgmeht was 
here given for the Plaintiff. :; Cro. ; lo. Mor^ 

ley V. PragniU. 

The Plaintiff alone brought an Aftion on 
the Gale againft' the Defendant^ and (ets forth, 
That he and his Wife^ in her Rights was feized 
of a Meffuage^ Bake-boufe and Coal-yard^ 
&e. and that the Defendant had ereded 
two Houfes of Office fo near the faid Bake* 
houfe^ that the Wall bedame foundrous> and 
the Air & unwhollbme^ that he loft his 
Cuftom ; and that the Defendant had digged 
a Pit fo near the Coal-yard, that the Walls 
thereof were in Danger of falling ; and that 
he had built another Wall fo near the faid 
Meffuage^ that he had flopped an old Light 
therein j upon Not guilty pleaded, there was 
a Verdia tor the Plaintiff The Court held. 
That where the Aftion (if not difcharged) 
fhall furvire to the Wife, they ought both to 

(*oin ; which if they had done heret it would 
lave been hard tb have maintained this Ac- 
tion, becaufe intire Dama|;es are' given ; and 
for loHhg this Cuftem to this Bake-houfe, the 
Ha$baad ^lone ought to have brought the 
Adion ; he may bring an Ejidment of the 
LiEinds of his Wife; but Judgment was ftaid, 
till moved on the other Side. 2 Mod. 169. 

FrofdiB 'ver. Sterling. 

*Twas adjudged on Motion in Arreft of 
Judgment, That an A<SHon on the Cafe lies 
for theVerefting a Hogfty fo near a Houfe 
that it was a Nufance to it j-fo does an Ac- 
tion He for the Eredion of a Lime-Kiln, 
* if by Reafon of its Nearnefs to any Houfe, 

' . X 4 . . -^r., the 
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the Smoak of the Kiln comes in at the- Win- 
dows. 9 Coke $'9. AldredhCsik. Contra LutTM^. 91. 
Ctfe for In an Adion on the Ca(e» the PlaintiiFde- 
ill^of?' glared. That he waspoffeffcd of the Office 
Brewbpul^. of Rcgtfter to the Bilhop of Ghcefier^ and 
of a Houfe in Gloucefier where he exerciied 
the faid Office ; that the Defendant was poi^ 
feiTed of another^ fixteen Foot from his^ : and 
there did erecSb a ^ewhoufe^ and Houfe of 
Office; and that by Reafon of the bmrrihh 
les & infalubres n/afores that arofe from them^ 
he could not exerctfe his Office there^ nor 
the Houfe; and that his Hdufhold Goods 
were all fpoil'd. After much Debate in this 
Cafe the Court refolved chat the ereftibg of 
a publick or a private Brewhoufe (and fuch 
this was) was not of itfelf a Nufance ; but 
that if it be eredqd fonear as to render an- 
other's Houfe uninhabitable^ 'twas a Nu- 
fance, but whether 'twas fo in this Cafe the 
Court was equally divided ; fb no Judgment 
was given. Pal* s i6. Janes znd Pou^B. S.C. 
Hutt. ijf. 

SECT, HI. 

# 

Qontaimng feleB Precedents ef Deelaratiom 
for Nufance f 5 and References fa all the 
• other Precedents of Declarations as art 

extant in the LaW'Booki^ 

Cafe pur obftriider un' haut Chimin p» 
que le pFt' eft damnify. 

SAmuer Whicting <0en) tjueritttt BeT Grefly 

(um a tem]po}e mp9 contracit memD}(a liomtnam 

nott 



tttn tjiittit fitit ft aai^oc cictOf t quenam ttmmn^ 
niiei alta re^^ia bia wttnti a \)flla ne RofTeton in 
Com) Derby 9}ll in fet 9 tt{)n0' quanoam pat# 
cellam ttnt bocatam 1c Mill-Lane aptiD Drack- 
low tn Com) p^ett berttts tnillam dc Burton Tug 
Trent in Cot^ Staff, ac rccto^rom a billa oe 
Burton Cupec Trent pjcii tn peir 9 trans' p}eiS 
parcrtC tetre Uocaf I^ MillXane in €om) Derb' 
9}(8 uCqg ttillam se RoiTecon pjeii pjo omntbttS 
Iigef0 (ttbnif BDoriD Hee' aD eaniiem t^illam ii£ 
Rofletdn nfQ p?c8 tttllam be Burton fnper Trent 
ac a MHa u Burton taper Trent pjeiS nf^ btUam 
ge Rofleton p^cS pec tottttn ten pus p^eil etiul^ 
tare amtolate 9 cam caretf{0 carrtaefi09 abente 
faf0 cranSte bolentibne, cnm^ ectam pteiS Samu- > 
el nettmo oce BInlft 0nno %es' SDorS) Carol! 
fecttttOt nnnc tteg' Angl% 9c« nccimo nono tran^ 
ttoM i ittncransi fait cum aberifs (aid qt Mlbtculo 
0ngltce Waggon pet eanbem comntnnem alcam 
Utani sucentem tn pec 9 ttania* pjeS parcels terre 
bocaf !e Mill-Lane p^eS a btlia oe Roifeton 
ttfQ 9lt& btUam Be Burton (ttper Trent ^uoti 
qutH bebtcuf 0ngr Waggon oneraf fttit cum ^ 

catbonttetiBi. Ct p^clS Thomas ^mtlTo}' non i^^ 
nantiEi (eo tnad^tnan? 9 ttialuioCe intenoen^ ip^ 
turn Samuer in bac parte nttnud tite p^egtaimte 
ac ipfnm Samuel' cum catttagto onetaf 9 aDetiiis^ 
fttt0 pjeii in Communtalta regia bta p^ett tnf)9 
parceK tetre Docal ie Mill-Lane p}ci tmpe!)ite 
cooem oecimo bie B!nnu anno oecimo nono (upff 
Communem altam btam rrgtam p^ett in pjett 
patcelf tette bocat Mill-Lane p;eO cum U^ 
pibu0 poSt&t)0 repaguUs 9 Blan.ua apno Drak- 
low p)et in Corn) Derby p^ciS obiiupabit^ ob^ 
ficttjctc 9 aotunc eunoem Samuel' cum cattias' 
pnecaf ^abetti? iui» p^eStn eaoemcpmmunt alta 

Dta 



lslu ttg<a ill pje^j^tcflf tmt tociu le Mill- 
Lane 1^ EKiftenD ettiif a ^et irfUa te RolTeton 
9)elS in Com' Barb' p^ tttq^ ttiifam te Burton 
fit^r Trent in eanttn Com) Staff, pet C^cf^ 
ttitttn mflle paSium vegnoi compuitt ita qnon 
iMm Samuel illam commiiRem altam t»am tt^ 
giam tttnc 9 ao|a(|atere 9 iitt noit potttiffet fen 
p}ct Saipuer aotttnc in itinttt fito c«m earriag' 
oneca{ QEiaberios (nfjn p}cS mitltiplicttet maroa^ 
ctw 6tic 9 oteiia p^eH Samuel p^eS ra occaSone 
iitttUo latere majiinije Hcraca f oetetio^ra foerunt 
ttme item Samuel^ oicit tuoii tpfe tetetto^af (ft 
e( oampnci) labcc at baUnttam ittf gtmi iikif <et 
inoe, fc. Vidian pi 42. 

Britfe de Wigont' ff. T Ohannes Gill attad^ fait pt hit* 

Clerk d'an ||ic etitaiiai^ a» cetpentientt Jofhuac Bradley C^eid 
''"^- nfd C»e«ro>' Willieltni Terapeft, St^ miw 
Wm^t^ €ttt ^om) Ked te SSaiico lie apnti 
Weftm. in Com) MiddiT |U]t(a {Cliettate0 9 
piiUUi efa(Dem Cue' » ^itmoi ip^otlad ro^om 
Cleif 9 af ^nttttin fie eoiiem banco a tempoje 
cttjtuai contcacU menw^ia lominnm non efiQit 
lacttttusi uBtaf 9 t^ioUl in emm ne ylUuit 
nam' tuptt tafum, 9c* 9 untie iheni jolhua in 
Narr' per 9V^ i^iwti ftta quccftttc %mw cutti item Jofliua 

daosw/iA-/ » antea foilTet 9 anljuc eittttit frtflf te 9 in ana 

sbopytocbc capitatt meffoag' cum petttS) Cn Stowebridee to 

depLper ^f^' P>^« ^» Domimco ftto ut fie feofio amis 

qnod. &e. p?c6 Johannes p^ett fiecitno Die ^f| anno tettio 

fup^afiie 9 feme poffea uf$ otem' fmpetrationts 

ptitcf b)ettt0 ipfiu0 Jofliue fcttt Wecfftr© qna^ 

Bte ^)tfol)' anno tmio tuppifsltl 9 poffea occnm# 

Hie 9 ^abuit in occupatione 9 poiTcSione fttt0 aid 

ai' melTuag mm stilt) in Stowebridge p}e$ me& 



Johannes maci^inati0 f ttialitiofe inten{i€n0 i^i^ 
Um Joihuam multipIiEctE ps^aDate 9 ip(ttm ne 
toto comtnooo eafiamentf iiCa 9 i^efitnfi ittittf 
nit((nas'ip0tt0jofiiuxp}et ]^entf i»e|r}iwice9$ De^ 
ctmo Die ^att anno tercio fnp^aiitcf afitiii Stowe- 
bridge Pitt qtt&nDa) g^^nimm fabjttkm (Stngifce 
a Smith's Shop) infca mafffttl ip6w ]o(hnx iH 
sttcffuasto tyfin^ Joflius piefi aiy^ceid ne noM 
ttttit ac (Luouf fai^iie (^airfliee a. Smith'sForge) 
infra ean&im j&l^opm locakit 9 aStjcie ac tnfm 
Alopam pt^H In 9 ttiptt hi^Ht ill mm Utim ; 

Ctii0tcmpo?e noctntna ^ lem^e mamtineanfie 
lutitn diet 9 an af tempo;a 9 l^ojae incempeSi;:; 
IK10 m tamunt labaja&f 1 9 !»twrbetabit 9 cum maW 
jtet0iFerr£t0 scuffti; ita ({itoii $ l^^cibiie? llf ii^ 
]:e0, clansa}^0 Q:c£pttu0 9 tbnittt0 labo}t0 9 irt^ 
]i€tlictati6nt0 i\t i^t0 romea? » parte0 p%€i tmU : 

Xttafitt ip6it0 Jo£bux pcnetrantes 9 inanei^) td^m 
Jolhua lihni 9 famuli (ui ac aC p(one in mct^ 
fuagia tm Piit conbctfaiD i^itttB in eoDem 
meffitagto ipUm Jofiiuas Do^mtte quiefcpce fm 
manm non pmBt nee poflttm aQ ineoUerajbif^ 
tntommoDttaeem 9 nurant? ip6u0 Joihus pterm 
ru|U0 iDem Joflma totum commonum cafiamenS 
9 b^fi^tt^^ meffuagti (ui p^cD pet totum tem^ 
9U0 p}e0 jiiUiit 9 amific a» namnum ipUw Jo- 
ihux Duceniaeum lib}ai*um. €t inn pjoDuc? 
ied;dm> 9C« ^ Lucw, 69. Bradley v. Gill. 

» 

Middlf. ff.\ >f Q^mo^nd €iuoQ at^ fcit termino carefomot 
IVl #atc]&e ttUimo pjetertto cojam ^f,"^s * 
2D»ni) 'Keg apuD Weftm. Mnit Robertus Te- q^d^^rdes, 
nanc g Johannem Riee ^attain) ftti&* 9 pjotulic c?;:^ ^*yj- 
%ic in Cue' Dicti aDom) »eg' tunc ibicem quanU ^l^Mum 
bilfam fn^m toerto Lucam Gouldwin in CuttoS ^«^r' p^e. 
^i B« placitotcanlg' fupec catum ec funt pleg' ^''^^'''"'^- 



>e ipi^ktfUVA (ctt Johannes Doe f Richardus 
Roe €)tte qutli Mlia (cqttituc in |ec ))erba ftiC 
Mtddlefex if. Robertus Tenant qucrittir de 
Luca Gouldwtn tn CuSoS |$ac' tnaterc- B>on9 
IKcgine i^ift^n) pjn to \>iuUttt qtton cttttt tpTe 
item Rc^rcus pjimo Die ottobite anno Keg* 
Dotii) Annas nunc Kf 6' AngL '9C« p^imo 9 ab^ 
tone (cmpet^tnf^ poffefftotiat fuiffet 9 attltac 
yoffcWonat ei:ifttc me uuo meHaifiio (cttttat« /a# 
ceil) 9 ectaeii) in Frith-Street in paroc^ Catute 
Ann^ infra libertal Weftm. in Cor® MiddfT. 
$}c( P?o Qttonam termino anno}' nonoum Snif m 
ftt cellacia (uo patciK metteag' fui p^efi repiM 
nere 9 eonrettwre (olebai; carbaid u tUupuIaf^ 
' cerbtQe coptas pjo ufu familte fne necnon an &eii# 
i»enb' 9 merc^anbi:$ant Dibetfiie; sConiis qae cxe 
tpfo comonical p}ctt emere Colebant in meffuatj^s 
ftto p}et ab ipOtts Robert! non mobicnm p^& 
Cttum 9 tttiUtal €^uob qutbem ceilarinm conti^ 
%vii abjacec 9 pet tocum tempu0 pjett contiga^ 
abfacebac mefTuasto pjeii Lucas in paroc^ta p^eif 
9 be fojica patceiS p}ei meKuafiii p^efal Lucas 
feparari 9 ball art folebat per nfntrum craflttnt 9 
contpatfum qui ab biitum tneffnastum p^f^ft 
Luca^ petttnec 9 S l^^efal Lucam per totnnt tern- 
^B pjed be lure bebntt reparari p;efal tamen 
Lucas p^^emtlTo}' nbn tgnara0 feb, inac^tnan0 (9 
f rautiulenter intenben^ ipfum Robertum in %h 
parte mtnusi rite p^cgrabare 9 ipfum Robertum 
be ttfu 9 commobtcate cellarii meffuagii fui pjeii 
totaliter bep)ibare9 be p^ofictto commetcii fui 
pjeiS impebtte eobem pjtmo i^ie jDctob^ 0nna 
3Segni r^iat SDooD iSLttj^^ fupjabiita 9 abinbe fein^ 
per ^ttcur$ murum p;c8 Ucet feptus tequtfil 
euttbem reparare fctt{ per ipfum Robertum eo^ 
bem pjimo Ut £Dctob}' in paroc^ia pitt tatn 
negltgenl cuftobibit 9 reparabit qnob ob befectam 
bebite cure 9 reparation) ejufbem mnii fcbitateiB! 9 
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tatng 9 fcftttinS tmtt 9}^ in ceilai? ^jeiS eltiff 
Roberci flttebant 9 ceUatittm f }eft inannaittnt 
fctf in paiioc^ia piti ptt tman ttmpag p^eii £ 
Qttoo iffo iivm Robertus nlttm ttllmi tut 9 j^o^ 
fituum Commercti (ui p^iS per mum tcmpniK 
9}c8 jpctOiDit 9 amiSt^ tmu iimn Robertus 8^ 
tit qinob tj^e ttcterio^atusi f ft 9 oantpnnm f^atwc 
an t^alentiam tmtum lih»t, 9 itiu if^tamnt 
^ frctam^ 9c« 

(iBe mono ao |nnc litem (cif iiiem &enert0 1^0% 
$oft craftinom (ianite trinicatts tfto coO tecmfno 
tifque quern fttemi^}ed Lucas ^ainit itcentiam an 
WUm pui tmedoqaenii 9 tmt ao refj^onoenS^ 
9t. tmtn fiDom) )Seg' apnii Weftm. benit p^ett 
Robertus £ ^tto^S^ (n^ pit6 €t. petit qnoD p»^ 
Lucas an nattationem (nam p)eii refponneat. C£ 
p^eotcf Lucas licet ao eunoem tiem (olempni^ 
tit e):atf non beii) nee aliquio oicit in iarramQbe 
p^eduSonem aitaintjS ^eiS Robert! p}e9 $ qtton 
ioem Robertus temanet inoe tti^eCttseum inoefenf» 
M qttoo p}e9 Robertus oampna (na beefnsi p)efal 
Lucam tecttpafare oelieat> Ceo quia €njS. i»i(te 
BDom) 3Seg' nnnc liic eojattt ipfo Keg' incogntC 
ejciSit que oampna p}eK Robertus occafione p}e^ 
mtffo}' in ^ac pane CnOinuit, loeo pjecepf 
eft bi(? qttoos!^ram)mtooecim p)obo»' tltpli^ ' 
Iromini^ oe baltiOa (ua oQigenf inquitac que 
oampna pai Robertus tarn octafione p^iffo}' 
quam p}o nuOis 9 cuftagiiis Ms pet ipfom circa 
fettam fuam in W patte appofif (nfltinuic 9 i^^ 
qat6tio$ qnam inoe cepetic Worxd ]Seg' apuo 
Wefhiu oie liunep}0]c' poft tees' feptiman« Cantfi 
ipicljadiies Tub Ogillo tuo 9 ficillts eo^um pet 
quorum facrarii) inqtttStioiB ilf ceperit mittat n^ 
nacnm bjteiii SDom) iKegine ei inoe oitea' ioem 
oic0 oaf eft eioem Roberto ibtoem^ 9C 2 Salk. 

766. Tenant verfus Goulcjwin. 
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A Precedent of a Declaration for flopping 

Lights, from Vidian 40. 

CBriftol. ffT) Ichardusjodes Sit qttcrCtttc 

XVwjohanneDanby in Cuff idl 
Sputj 9c. p^o to y^ind duon turn tnem Richar- 
dus p}tmD Die &epcemV 0nno ®om) i65'8« qc 
ttmpet poftea ^ucafque poireKionaf fuit 9 an^uc 
|iofrc(rtonaf eicttttc oe 9 in uno anttqiue S^effuasia 
turn perttii) fcuuaf jaceid 9 euSeii) in ^aroc^fa 
j&anffi Johannis HEaptifte in Ctttf Briftol m 
ConS) eluf&cm Ct))ir in quo quiocm ^elTuasto 
eoncm p^imo nic'^^tptemt^^iie; 0nno fnp^aii a tenuf 
po}e Ctt|tti9 contratti mcmo^ia ibominum nan enStc 
fucf qnatuo J antijgof fcnedte in parte |5o;eaf 
jjpefTnagii ]^tii(t s quag quinem qnatuo; fcnetttas 
aer i^aluticrtimust 9 Inmtn eictilatftn? eosem 
p^imo tizbtpittnt ^nno fupjaiS ac a toto tem^ 
f^%t Cup^ati intralianc 9 infecrebantnr 9 tntrare 
9 infecri tonintuf 9 folefrant in magnum emo^ 
Inmentum ,9 CommoDitaf intiabitanrium ^effnag 
^^ Cnm$ j^ii Johannes ^ x Die ^eptemB 0nno 
ftpjaS 9 temper poSea tiucufque podeffional futt 
9 a&^ttc pofTeffionat ejcidit fie quafiam patcef 
terte cum perttii) ftituaf jacetd 9 eiciffen) in ^a^ 
lottia p^efi in Com) CiDif p^eH eifiem ^elTuagto 
piope 9 tonttgue afijacei^^ Cc fie tnfie potfeiTto^ 
naf eiciSeii) inem Johannes maci^ia) 9 frauDu^ 
lenter intenfiens eunfiem Richardum multiplicif 
pgratmre 9 ipfum Richardum fie aere 9 lumine 
que i^effuag' pjetS per feneSraies ^fiicf inferrt 9 
tnttare conCurDerunc 9 folebant 9 ^effuag' j^tt 
Vojrifiis Ktwthiiis abHupare ^fitc! t fite &epcrmB 
anno (up^ad aptifi p;e9 ^aroc^iam ^anai Johan- 
nis USaptifte in €i\>il Briftol jpiS in Com) €itiil 

ejuffiem 
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^ktaem quonD notrntn jpiirnag* fas 9^ ^tcelf tetee 
ipfitt!3 Johannistam jp{ie]^iS atttiqinttiti ^effmg' p( 
Ricbardi te notio Crfictt 9^ficat>t(, 3lMQ)SSeaii9 , 
crea' ^D ntmi ^etf p0tt8 Jdiannis fen^ttce p( tie 9 ' 
urnto fu^^atf 9 ferns po^^ ufiB f)feeflitn$ qmartnm 
oiem Dec' anno IfUs ^om) Garoli f^niii 'nntic 
Beg Angl. f c. II. ttittlttplicif o&rcncaf 9 obSttpaf 
ittei' 2! qttoti idem Richardus tof Comoottaf # 
caQammf j^Q fenefftar $ Blaiiamett 9 ^InlDital 
nttig^ Iattttnt0 in 9 s ^^ffi feneSnut ttt^fetf tnnace 
9 infetti confuef a z Die depf anno^oiS) i6yS. 
f upjaiS ufqiue ]^ 24 i>tem SDeteiti'fi anno 1 2< fap^aS 
totalis £DiDit 9 amifit Carnqtie etfom ^ Richar* 
dvspotteakit 24 fie SDeconB annoiz fa{i}a$ 
9 continue poSes IncttCqitte 9o0e0. fttft 9 aoltic 
^ofTettioi^ ejiiftit oe 9 in mtmo Sj^Vm^ P^cnni 
pectin) in quo antique feneftce at flfecf fttet*. 
CaniQ ^ Johannes $9 x Die l^e^f anno S^r® 
x6f8< fap^atf apti^K pacoc$ Eamti Johannis 
SDaptifte in Cibif Briflol' ^ in CoiS) tiutoem 
€iVit fit no\)em ^ef^ fnspjcitfpacceV ten e ipfitut 
Johannis tarn p^ope ^efTttaginm p}e$ Richardi 
p^$ oe noDo ttt p^fecl erejciilec 9 eotecallin. 
§ta qnoD pec eanoem C^dtonetit p^eS nout IJpef* 
fnasti ipfiuii Johannis fenefive pjeD antnnc 9 i&iiS 
tnuUipUcttec obfcnt' 9 obSnpate fniOent iaems 
Johannes ntacliinanti 9 malitiofe intenoemetipfitm 
Richardum nUctiasipiescaioate p^eii nobum S0tU 
tuagittm fie «t p^efectnc eteitnm 9 eoiUcaram « 
p^etf xf Die jbeptem'fi 0nnoonoiiecinio fnpjao' ufgi 
tiem Cjci^ibitioniiB fgam Sine totalitec pecoitit 
9 aniiat unoe intm Richardus titit ^uoo tpfe 
Oetetiojal (ft, 9(* 
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References to the printed Precedents of De* 

claracions^ 

Tw Difiurbance tU Chimin. 

OVtr ratipm Domii bahmt camnumiamin mB» 
certis temforibus ^luoFt anno, d^ viam ad 
aiictnd* & reducend* averia ; & def. fecit tren^ 
cbeas ex tranfverfo vidm. R.£nt. 6i6. Wec 

Ihtr. 197-* 
^uer rati&ne tenure habnit Cbiminum ^uod ief. 

dbfiruxil per kvac* nturi. g; H. 6. z6m 

Dig. 1 87. Afli. I f* Hen 207- 
Ttq inbabitan farci de via ad vtHam obfiufat* fer 

ftipifes fixes adjanuam. ; Bro«4f . 
Tr0 inbabitan villa de via objiupat* ducenperCUur- 

fa ad meP per fepem ereB\ Ub. 120. 
D, feifi$^ de mef & terris babuit viam pedefirem, 

equeftrem^ & pro carriage a mef^ & terris trans 

terras dtf. ufque parcumprai D. D. dinufit quer* 

pro vita & def obfiupavit viam per inetufio^ 

nem terrar. Co. Entr. 1 r. 
^uerfeipi de mef & lo acr terra babuit viam a 

mep ad fontemproaqua bauriendt & aiunam acr* 

ttrra parcel tenementorum in campo pro carria^ 

& fugac averiorum trans - ; acras terra Def in 

quibus def fecit trencbeas ex tranfverfo viam. 

1 Br. 197. 
^er feifit* de mef & claufo terra babuit viam a 

mey trans terras def ad prat claufum & def 

obfiupavit viam per ereSionem donms. 1 Br. 

200. 
^uer feifii de. I'i acr is terra babuit viam a regi- 

via ufque terras , & def obfiruxit viam per po^ 

tas & pofies. Afh. 16. 

Tor 
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Of Btttmm^ 

Pur Lejfee cti de ma obJlruSl* per ereStionem pofii^ 
urn & repagukrum. Her. 142. 

T$ar Leffie pur ansy ubi Lejfor babuit 'viant pedefirem 
a mef trans claufum def.tamadviUam de W, §iuam 
ad fontem in claufo & def fecit fojfat^ trans 
fnaximam partem via, & trexit fepem fuperinde. 
I Br* 247. 

Tro tenen Cujtumar^ ifnpedit^de 'via ad villaM mer* 

catoriam per fepem & fojjat' ex tranpverfo viam 

in claufo.. Her. 6^^ 
Simile. Her. 102. 
Proferfona ecclefia impedit de ma ad decimal carri* 

and\ Reg^iof. I Br 189. 
Pro mcario ecclefia impedii de via ad decimas car^ 

riand^ per foff'ai ex tranfverfo viam in claufo 

faSI:^^ 2 Bro. 9. 
*Simile de ReBore ecchpa decan. pro inclufo ejuod 

quer^ & fervient^ ingredi ad decimas carrian£ 

non potuer^. Br. R. 17. 
Pro inhabitant vilUt de aha regia via obftupaf du* 

an per farceU terra voca^ M. ad K. fer fefes 

& januam ereS^. Vid. 42. 
^er^ratiene tenura babuit viam quam def obfiruoc* 

it per levationem muri. Vid 6j. Simile CU 

Man. 17;, 
J§ffer* fei/it' de mef & terris babuit viam a Mef ad 

fontem ad aquam bauriend^ & ad unam acram 

terra parcel!!^ tenement^ in camfo {ro carriagiu 

& ff^atione averioru^ trans 3 acras terra def in 

quibtts def fee trencbeas ex tranfverfo via. *Br. 

R. i;. 
^er* feifii^ demefd^ claufo terra babuit viam fro 

plaufiris & careBat^ a mef, trans terras def ad 

frad- claufum Et def. obfiufa'vit viam per erec< 

tionem domus. Bn R* 14. 
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fur Leffee fur ans ubi Leffar hahmt "tfUm feJefinm 
a mefs* trans claufum Jef. tarn ad viUam dt W. 
quam adfmUm in claufoy & def, fecfcjfat. tnans 
maximam fartem ma, & trexit feftm fuferinJk 
4c warn iff fabaravit. Bn R. 49 • 2 Inft. 

^er^ poffeff. & inbabitans de ptefs^ in viUa habmt 
viam ftdtfirtm fro /i c^ fervitn a viUa de W. 
in fer & trans claujnm voe C. & D. ad/villam 
B. ad tmi & redeunJt & def fee fojfa & treit- 
ebeas ex tranfverfo via ae viam iff cwn ftfibm 
&fenfuris froclufit. z Ven. 185. ymUcnm 
fro J^er\ 

fro objfttfationefontit^ &€^ CLMan. 174. 

De faciendo fojfatam in via. CI. A(s 2 14« 

"Pro imfediendo quer in via quam bahet fen fra* 
ftriftitmem. Id. 260. 

Fivr Nufanceimevre* 

» 

De rifa fofai fi^MSt' & afta diverfa a veofemUm^ 
Ra. Encr 291. 

Simile. Afh. 45. 

^aer feijit* de 2 antiquis & ramofit, mokniimisfuU 
lonicis adqtue magna fars aqua rivuU currere con* 
fiivit^ erexit 2 mokndina granatica.in hco ewsie^ 
Jkm. Et def. fireger^ r^m & diverUfi aq$$4nf0 
4 Co. 484. 

De mult^ aqua cnrfr diver fo a molenJino fer levat* 
fftrgitu ex tranfverfo aqua emfus, & foS^t\ 

i>yer 248. 
^er feijh^ de molendim c^ 10 acris froH adfOr 
ten rivuloy & aqtta rivuH deeutvebat ad mo* 
hndinum^ Et def obfiruxit aquaen a molendino 
per ereiHonem cataraB' & fecit aquam fi^er- 
fiter^ fratam. 2Bro. 62. Her. 13;. 

Pre 
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Pro Lejfee molendini de aqua diver fa fer ere^io^ 
nemfluviar. j.Bro. 4)'. 

Pro Lejfee molendini de acjua div^rfa ad mokrir 
dinum def. novit', ere£l\ Her. 82. 

J}e ntolendino eretF per/ def, tarn frope molendin 
quer^ quod aqua refluxit ad rotam molendini 
quer ita quod non potefl molare. Her. ii6. 

Quer^ pojfefs' de claujo prati pro termino annorum 
& rivulus decurrere folehat aquodam loco voc 
IV. pYope claufum prad^ ufque fiagnum & fie 
ad molendinum, Et def. adeo exaltavit aquani 
in jlagno quod inundavit claufum Quer\ 
Co. £ntr 18. Simile y Aih. 45. 

Quer. feifit. de 10 acris prati adfaceri rivujo de*^ 
curren ad molendinunt def Et def. adeo e-x- 
akavit aquom in ftagno quod inundavit pra-* 
turn quer. 1 Bro. 241. Br. 42. In.Clen 237* 

De ripafaB* extranfverfo aqua curfum per quod 
aqua inundavit pafturam quer adjacen. Ub, 
230. 

Quer.feijk. de claufo prati ex aufirali parte cujuf 
rivulus decurrit '& ex boreali parte alit^s ri^ 
vulus decurrit & ambo rivuli & aqua pluvia^ 
les incidunt ad finem prati. . Et def divertit 
aqua curfum & perinde inundavit pratum. 
Her* 203. Vid. 64. 

Quer. Tenens per legem AngP de prato juxta 
quod rivulm decurrit. Et def fudit iii ripa 
prati y per quod pars prati efi inundata. j^. 
$6. 

Quer feiftt^ de Manerio & terris per quas ha- 
butt profluentem aqua curfum fine nocumento. 
Et def ad molendinum novit^ ere£l' per fiuvi-- 
alia obfiruxit aqua curfum tX fecit fuperflu*- 

^ ere ripas & cunrere per fimu & puteos canr 
nabi^ per quod aqua fuit corrupta^ fie quod 

Z 2 avtria 



339 



-35J 



'^-k 






V 



940 €)f l^uCance^. 

avelria quer* & tenentiu non power, bibere ^ 
ea. 3 Br. 71. 

Pur LeJ^ee de exec\ ubi Lejfor feijit. de mef, dtf, 
habuit frofluentem aqua curjjiin a foftko dtf. 
Et def. erexit Tanpits in Curtilagio per quod 
aqua & aer corrumpuntur. Co. Entr. 2p. 

Quer* ratione tenura habuit feparaV pifcariam. 
Et def. erexit un Dyhoufe 6" fee fordida de-' 
currere abinde in pjcaria. Ra. Ehtr. 442. 

JPur Lejfee mef. in London qui habuit pipam plum- 
bi pro conveiancia aqua a coquina fua per 
atrium def, intratum. Et def. locavit cumulum 
carbon in atrio juxta farietes mef. & proin-- 
de obftruxit curfum aqua, & parietes futir^ 
devener. Aft. 43. 

Pro afjign. termini in mef. fonte aqua & eanali 
plumbeo ubi def affixit pipam plumbi ad cana- 
^ lem & deduxit aquam a mef. Aft. 44. 

Qtter feifit. de molendino habuit aqua curfum 
decurren in L. ufque molendinumy Et def. ri^ 
pam f regit. & curfum aqua a molendino di'vet" 
tit. CI. Aff. 209. Han. 32. 2 Ihft. CI. ^34. 

Pro diverjione aqua extra antiquum curfum. CJ. 
M. 120. 2 Inft. CI. 234. 

Pro ObftruElione fentina . CI. Afs. 267. 

Qjier* feifit. de 2 mef & gardim per murum 
induf. contigue adjacen Regia via extra quam 
aqua curfus folebat decurrere ufque atrium. 
fpeBan' pandoxatorioy Et def cum terra & 
lapidibus cnrfum aqua prope atrium obfiruxit 
ita quod parietes mef (^ gardini putrid^ de^ 
*Vener* ^ nee quer* neque tenen ad aV mefs. in 
Regia via tranfire potuer*. Wi. Entr. 47. De- 
mur^. indc Special'. 

Quer' poffeJf.de claufo (^ prato pro termino annor^ 
& aqua pluviaV a cmlo defend, turn decurrere 

folebant 
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folebant a monte in viam regiam & ahinde in 
fratum quer\ Et def. divertit aqua curfum 
C^ perinde inundavit claufum quer\ Tho. 39. 
,Quer. pojfefs' de antiquo mef. adjacen aquse 
curfuiy & def, in projiciendo magnas quanti-- 
states feditatis aqua curfu obfiupavit per quod 
- aqua in mef, irruit d^ inundavit &* bona quer 
fpoliavit, I Bro. 57. 2 Inft.CL 235. 

De aqua inftagno adeo exaltat* per def quod inun- 
davit claujum Quer per qnod proficuum amijit .'^ 
& arbores fuer ffoliata. Tho. 42. 

Pro teneri Cuftomar. verfus tiri ^tanner de Tan- 
pits ereH^ frope rivulum decurren ad mefx* 
quer per quod aqua corrupt' devenit (^ omnino 
infaluber. Ra. Entr. 6(5. Hern. .2 54. 

Quer feift, de claufe pafiura^ trans quodrivulm 
decurrere folehat in quo quer^ habuitpifcariam 
ut ad claufum fp^ an & def erexit domumpro 
confeElione aloni. Et aduftas fodianas &* ru^ 
des in rivulo dejecity per quod aqua fuit cor-^ 
rupta & pifces interierunl & averia quer. nqn 
pojjunt bibere. Tho. 26. 

De.ripts Je maritimis contra fluxum & impetum 
maris quas def debuit reparare non reparat^ 
per quod aqua inundavit terras quer\ Br. R, 
6j. 2 Inft. CI. 113. 

In permittendo tegumentum nuper er^Ef {per vi-* 
rum def) flare in nocumentum mefs* que/ per 
aquam pluvial* decurreu^ (i . tegument & eqdem 
fuper mefs\ 2 Brp. 57. 

Pur Ere^iotts ou non Repauic\ & pur 
*" Nufance. 

Quer, feiftt* de mefs* & partceir terra adjacen ; 
j& def. pojfefs^ de borto adjacent* in quo erexit 
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lignile & adificium pro porcis. Co. Etitr. 19. 
p Co. 57. Ra. 18. 

Pur Lejfee mefs" in Civitate de i fanefiris obfcu^ 
rat* per ereBionem lignilis in atrio adjactnt. 
Her. 140. Raft. 7. CI. Man. 57. 

Quer. Lejfee mefs' in London m quo antiqua fjt* 
nefira, quam def. pojfejfor. atrii adjacent, olh 
ftruxit per ajjeres ereSi, Afli. 42. 

Quer. Lejfee mefs' in London habuit 5 fan^ftras. 
Et def.pojjefs' de alio mefs^ & pecia terra adr 
jacent* erexit domum in praX pet" terrx qmi 
ohflruxh luminar quer. Co. Entr. 200. i 
Bro. 320. 

Qtier^ Lejfee mefs* in London quod intendebat eX" 
ahare. Et def. erexit domum- adjacen fuper* 
fenden domum quer, per quod quer^ eft impedit^ 
deftruSiura ^ luminaria ohfcurantur, 3 Br. 
45. Her. ipj. Ra. 56. 

Qj^er Lejfee meff ^ def,poJfefs de mefi & atrio 
vel vacua pecia terra adjacent^ fuper qua def, 
erexit domum e^pcrinde obfcuravit tjenefhras 
quer. Her. 98. 

DeDomo ereEV per def. tampropefolumquer quod 
aqua phiviales defcend* de domo infolum quer\ 
Ra. Entr. 442. 

Tie inolendino tquino ereB* adnocumentUm liheri 
molendini Quer. Ra. Entr. p. 

J.feijit^ de mefs^ &terris ad qua habuit communiam 
fpeBan. dimifit quer qui impofuit equu* ibidem 
qui in defec efcurac foffai def. inter daufum 
fuum & communiam interiit in luto. Afli.41. 

De puteo faB^ in communid in quern equm quer 
cecidit & interiit. Her. 123. 

Quer f el fit. de mefs & curtilagio & deffeipt. de 

mefs' & curtilagio adjacen & deffodit f(h 

i;eam cakariam in curtilagio fuo tamprope cur^ 

* titanium 
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Hla^m quer\ quod dnmm &fr acinus quef 

in eodim & magna, fars tena met ceciderunt 

in jfvveam. A&. 47. Vid. 2. Saund. 3^7^ 
Verfus Gardianos ecclefia "de guttura inter ecclefi^ 

am ^ tenementum quer. mn refwrat\ R*a. Ent. 

16. Vetlntr, ip5. 
De Gunura inter domos non reparat*. Reg. 104. 

A&. 1 5. 
Quer' Lejfee coquina in London unde Pars fait 

fufer Shopam & introit' dontm def. Jufponai 

fermurum & maeremittm faperinde. Et def. 

froftravit murunt e^ maeremiunty per quod co-- 

quina cecidit. Her. 304. Vid, 6$. 
De tipajuxta rivum mn refarai per quod aqua 

inundavit terras quer* adjacentes. 2p E. j« 

32. 
Simile de fojfoC mn reparaC. 4^ £• 3. 8. xz 

Hen. 4. 7. 
Pur Lejfee mefs* & terrair dr d^.feifit.\de mefs^ 

adjacett debuit fac fenfar inter meff qusfant 

irreparat\ i Bro. 253, 
iQuer feifiC de claufo pro vita & def feifii 4e clau^ 

Jo adjacen debet fat^fepes inter clauja in quar^ 

defec'averia aliena mtraverunt & averia quer[ 

exier e claufo fuo. Her. (5i. 
Simile ubi quer eftfeifit* de 6 acris terra & def 

feijii^ de 2 acris terra adjacen. Her. ipo. 
Pro reBore ecclefa wrfm exec^ prioris ReEloris 

dereparac domor^ reSioria iyifellis. Her. i3(?. 
• Pro obfiupatiof^ luminum in London. Wi. Entr. 

46. Simihy CI. Man. 118. 2 Inft. CI. 244. 

247. Nota inde. Ra.Entr. 8. 
Simile by an AflSgneeof a Leflee/« Civit* lVeftm\ 

2 Mod. Ifltr. 87. 
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344 ^^ iStnUMcta^ 

Quer^ Lejfee mefs" in London hahuii aniiquoA fene- 
ftr in Culina mefs' Et def. pojfefs* de alio tnef^ 
adjungen mejs' quer quod adeo femfer fcituat* 
exijiit* quod lunfinfenefira quer non intpedieb^a 
d^-def. novum adificum erexit frofe culinam 
quer per quod lumen culina. in magna parte oIh 
Jcuravit. Vid. 28. 

Simile de mefs* qui habuit 7 fenefir qua obftu-- 
pat^fuer per ereHion novi adificii. Br. R . j^ 

Pro tenen Cuftumar* feijit mefs" in Stepney in quo 
habuit ^feneftras &pred' pojfefs' de alio mefs' 
& atria juper quo def. 2 Caminas tarn prope 
mefs quer de novo adificavit quod nonfolum /«- 
nimar ohfiruxitfed aqu^ pluviales dejcend^ in 
folum quer\ Tbp. 26, 

Quer Lejfee mefs* in Civitat" B. habuit 4 finefi\ 
fit defpoffefi de alio mefs^ &pecia terra aija^ 
cen. erexit domum in pecia terra per quod 06- 
ftruxit luminar^ quer. Vid. (?. 

Quer pojfejs dejhopa in qua habuit feneflr^ & def. 
pojfefs^ de domo voc a Shed quod de novo erexit 
fuperpenden Shopam quer' per quod lumen Jbopa 
&feneftrs obftmxit. Wi. Entr. 4^. 

Quer feifit. de mefs" ante conflagration^ London 

quod combujl'fuit & def pojfefs dealio tnefs* 

adjacen quod ereHion pecias maheremii tranf* 

verfar pojuity per quod Quer^ re4sdificare meji 

fuum impedit* ff^it. V id/ J i . 

Quer pojfep de mefs' & def pojfefs^ de aC mefs^ ru^ 
inojo adjungen defpojlravit domum ruinofam* 
per quod pars mefs" quer cecidii dt r^i. dtf^ 
junndeven. Tho. 38. 

fur Lejfee mesf ^ tertar. & def feifit^ de meff 
Cjr t&rrts adjacen debuii facere fenfur inttr 
mefs qua fuer^ imparat. i Bro. 28. Similf 
CI Man. iSf. 
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Ter FadltUs. 

De ufi Sinci frofe domum quer^ Barber fer 
def. Shoemaker, ejui injick fatida deewrren 
in atrium quer\ Her. 1 80, 208. Raft. 422 

Tmr Lejfee mefs* atrii (jr Gardini 'verfus unum 
^Butcher occtipatorem lanificii ^ atrii qui ex- 
ulta'uii atriufnfuum & fecit Gutturam in quam 
injecit fanguimm & jordida bejiiar intafe&^j 
id^• fecit . eadem decurrtre in atrium & gardinum 
^er\ Her 236. 

Fro fifiore Lejfet Je inferiori mefs 'uerffts inba^^ 
bitan in camera fuperiori^ qui frojecit urinaM 
& al\fwdida qude defccnder' in farinam & fanem 
^uer\ Afll. 47. 

Tur urf Buccher hahtn Sbofamprofe quam dtf. 
loca*vit lutumy &c. per quod carves quer* fuer. 
pejorate pul'vere. Afll. 49. 

^uer feifit. degardino incluf cum muro lateritio. 
Et def^ erexit latrinam adjacen. muro ^ fofuit 
t err am ad mufum per quod cecidity &faaitatis 
intrawrunt gardinum, Afll. 43. 

Vitfus Unen^ ^^jJ^^S- ?*^ fermifit aquam foetid 
dam exeun a coquina decurrere in claufum 
quer per quod ipfe fervien (^ averia in corpo^ 
ribus fuis multiplicity infeii, & corrupt, devener 
I Bro. 44. • 

^er. feifit. de mefs^ & gardino & def poffefs* 

^ de domo brafiar* adjacen* def. convertit domum 
brafiar in pandoxatorium per quod quev. 
amanitatem mefs' & gardini amijit. Vid. i;. 

Def erexit unum Shed pro liquefaBione Tallow 
tarn prope mefs^quer. quod quer, in mefs* habit are 
non pot ait * Vid. 11. 

Def tenuit fornacem calcariam per quam bfsrb^ (^ 
fruEtus Gardini quer fpolia/ <^ fuffocat. fuer\ 
CI Man. 1 5*0. 

fro impojitione calcis in aquam ad deftrueni pif 
aes, Aflit 2 67, 274. CHAP. 
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CHAPTER- 

Of ASlhm on the Cafe for PifceHs an J §0 

WarrsMies. 

Sai^^lm* TN an Adion on the Cafe for ftfllirming him- 
tbe'cafe^ X f^lf CO be of fuU Age; M rewra he was 
fpr Diiccir. ynder Age^r f W he got great Sums of Mo- 
ney on Mortgages ; the Court was moredj 
That the Defendant (hould put in ipecial 
Bail ; but the Motion was not granted* 2 SiJ. 
Cbetwmv. Ventiar* 
Thtc no After Verdi(9: for the Plaintiff in an kiB&on 
gAdinn on the CafeYor affirming himfelf to be of full 
'^ AgCyper quod the Piaintiit lent him great Sums 

01 Money; uhi ntma he was under Age^ 
and thereby had avoided his Security ; after 
YtidiSt for the Plaintiff, 'twas moved in Ar- 
reft of Judgment, That no Adion lay againfi 
the Defendant for this; and for this Caufe 
lodgment was ftaid. See 2 Sii. i^i.Jcbnfm 
V. Vye, S. C. i Lev. 169. 
Noragainft No Adion lies againft a married Womaa 
Vwnan for ^^ affirming her felf to be Sole, fer quod the 
affirming . Plaintiff married, becaufe all Contrads of a 
iicrfeif loic. penie Covert are void, i Lev. 247. Cooper v. 

Whetbatn & ux\ 
Or for one No AAion licsforonc Tenant in Common 
common" ^g^^^^ ^^e Other for a Difceit concerning the 
v.thcothcr. Thing they are Tenants in Common of. i 
Levi 29. Graves v» Sawcer. S. C Raym, ij. 

If 
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DtfceftiEf, iifli^ Oft tmmamke^ 9^7 

If any Perfon fell corrupted Meat^ tho' he ^^^^^^f' 
don't warrant it, yet an Atftion on the Cafe wmlmy 
will lie againft him ; fo if o»e fell bad Cloth, '^'Jf^^^ °^ 
knowing it to be lb, tho' he don t warrant modity,^^ 
it, an Adion on the Cafe Ifes j but if the Sel- «bo' he did 
ler of the Cloth did not know it to be bad, TbeTiId." 
and did not warrant it, then no Adion will where o^ 

lie. SeeXei/ii^.pr. £%te 

If J. has Motley delivered to him to be Thing faui- 
paid to S. and C knowing of this, comes to ^' 
A, and affirms himfelf to be B. and A. pays ^J^^J^ 
C. the* Money, A. may have an Adion on ing bim- 
the Cafe againft C for this Difceit. Mcore f J|j|?^^ 
5* 8 ; . Tbomfon v. Gardner. Ptrfonironi 

what he ii^ 
fer ^fmd he got another*! Mooejr. 

An Adion on the Cafe in the Nature of 9^^J^ 
Difceit lies againft one who cheats another i^ at**** 
at Cards, Moore 776. Baxter v. Woody ear and Cardg or 
Orbet. And fo it does for pteying with falfe ^^^^ 
Dice, I Cro 90. Harris v. Bowden. 

The Plaintiff declared. That her Servant ^^ J 
bought 12 Oxen of the Defendant for 80 /. Dtfceic Ueg 
for the PJaintifF, and paid the 80 /. after- [^ •^^ 
wards died; that then the Defendant fraudu- was not 
lently and falfly affirmed to the Plaintiff, that ^^IT 
the 80 /. was not paid, with an Intent to pre- pSSJit o- 
vail on the Plaintiff to pay the Money over ▼cra««w- 
again,, who fidem adbibens to the Defendant's 
Allegations did pay the 80 A to the Defendant. 
After Verdidl for the Plaintiff, it was moved 
in Arreft of Judgment, That no Adion on 
the Cafe lay, but an A<5tion of Account ; fer 
Cur\ the Plainriff may have either. TV, Jonesy 
19(5. Lady Cavendifij verfus Middleton. S. C 
5 Cro. 141. 

A<%ion 
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ore Let Aaion upon the Cafe for Deceit ; where- 
Tutrc?"^ as Bernard JVeUes w^ the PUintiff's Servant in 
fir^'** C«w' Derijr, and had 65- /. of the Plaintiff's in 
&rr»K ' his Cuftody, That the Defendant to deceive 
paid a Sam the Plaintiff of the faid 6f /. auandam literam in 
ofMoocy. ^{,^ 1^2 jng ^fjj,^ Plaintiff procured to be 

Mrritten, and direded it to the Plaintiff's faid 
Servant, and counterfeited the Name of the 
Plaintiff thereto, and fealed^it ^ttaji with the 
faid PlaintiflPs Seal, and caufed it to be de- 
livered to the faid Bernard WeUes, affirming it 
to be the Plaintiff's Letter, and that he was 
lent therewith unto him by the Plaintiff; 
whereupon he caufed the fame to be read, and 
upon reading thereof, undeftanding ^uod in 
tadem litera continebatury that the Plaintiff had 
appointed the faid Bernard to pay and deliver 
to the Defendant the faid 6^ I to the Ufe of 
Thomas Bartlet^ to whom it was fuppofed by 
the faid Letter tl^at he was indebted ; and af- 
firmed that he was a Servant unto the faid 
Thomas Bartkty and that he was to receive the 
ftid 9f /. for his Matter. 

By Reafon whereof the faid Bernard giving. 
Credit unto him, paid and delivered unto him 
the^ Money ; ubi remra the Letter was coun- 
terfeited, and he never fent the Defendant, 
nor was indebted in any fuch Sum, &c, ^he 
Defendant pleads Not guilty, and found a- 
gainft him to his Damage of loy /. and It wa$ 
thereupon moved in Arreft of Judgment, Krft, 
That this Suppofition quandam literam fcribi fe. 
</V, where it ought to be literas; for it is not 
poffible that one Letter might comprehend 
IT, was not. Secondly, That this Adion lies 
for^ the Servant, and not for the Matter. 

Thirdly^ That it was not (hewn what was 

■ ■ • ■ < .» 
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DffceftjS, attD on mmumiti^ m^ 

contained in the Letter ; for it is only, chat 
the faid Servant intelligebat what was therein 
written, and that might be his Mifconftrufti- 
on. But alt the Court, after feveral Motions, 
held it to be well enough ; for the Deceit and 
Abufe is to the Mailer, and the Lofs only to 
him^ wherefore the Ackion well lies for him, 
altho' it is BOt fet down precifely what was ta 
the Letter i but that intelligebat fuch Matter 
was contained therein, which is uncertain; 
yet becaufe the Deceit is alledged to be in 
the Delivery of the counterfeit Letter, and 
affirming, that he was Servant of Thomas Bart-^ 
let, ^nd fent by the Plaintiff to receive fuch a 
Sum as due by him to the (aid Thomai BartUt^ 
(all which was falfe) all which being Deceit 
upon the whole Matter the Aftion well lies, 
and was adjudged for the Plaintiff; and after- 
ward a Writ of Error being thereof brought, 
and all thefe Matters affigned for Error, the 
Judgment notwithanding was affirmed. 2 Cra. 

223. Ttacyv. VeaL 

An Adion on the Cafe was brought for fel- in Cafe for ^ 
ling Bills of publick Faith, that were falfe, ?^'^?„ 
knowing them to be falfe, with an Intent to ^1,^ 
deceive the Plaintiff; on Demurrer to the^'^^^'* 
Declaration, feveral Exceptions were taken, a^jgncT^ - 
but the only one th^t did not particularly 
Concern thofe Bills, which were Bills of the 
Rump-Parliament, was, that the Plaintiff 
faid they were affigned to him in due Form of 
Law, but did not exprefly (hew what that 
due Form was; but 'twas refolved by RoUe^ 
Chief JufticQ, That the Ground of tbe Adion 
was the Deceit, which was confeffed by the 
Demurrer i and that all the other Things 
Were mecrly Matter of Circumflance ; and 

Judg- 
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Jodgmenc was giwn for the Plaintiff. Sfjth 

Howtode. In an kStion on the (Oafe for dtelivenng of 

Ofe lor ^ ^^'^^ ^o^ of Goods that weie ex ci fable, 
giving a fer ^ttoJ he was forced to pay $q L After Ver* 

ofGoodT ^^* ^^^ ^^^ Plaintiff, on Not guilty plead- 
that were ed^ it was moved in Arreft of Judgment, ift, 
Sr^ w ^^^^ *® ^^ ^^ Parliament that 6reaed the 
^Ipilon- Excife was not fet forth, adly^ That the 
2j^«g« Damage was not coupled wirh the Fraud. 
"' • jdiy That it was not (hewn haw he was obliged 
to pay the yo/. But fer Rolle, Chief Jufticc, 
The Fraud is the Ground of the AiAkm, and 
alt tbefe Things are but Matter of Circum- 
ftance; in an Action brought for tl^Reco- 
• very of Damages for a Fraud, 'tis no more 
necefTary to fet forth all the Circunaftances^ 
than in an Adion grounded on a fraudulem 
Judgment, it is neceifary to fet forth all the 
Proceffes therein j fo the Plaintiff had Judg- 
ment. Style 368. BrigbweUv. Rohfim. 
When no An Adion on the Cafe was brought for af- 
A^ion lici firming a Term of Years to be worth 2 f o /. 
J^*inan« ^*^ rei;era it was worth but 100 /. After Ver- 
conccroing did for the Plaintiff it was moved in Arreft of 
St Thing, Judgment, That no Aaioa lay on the bare 
nniefi there Affirmance of its Value, there being no War- 
taney^*'" ranty j and of that Opinion was the Court. 
^ Telv^ 20, Harvey v. Toung. Bat this is to be 

underftood of Things of uncertain Value, 
becaufe fuchThings> may be worth more to one 
than to another ; but if the falfe Affirmation 
had concerned a Thing of a determined Wortbj 
as if the Defendant had affirmed a Hou(e to be 
let for ^ol fer Ann whereas 'twas kt for zo. the 
A<9:ion would well lie* See 2 Sid. 146. Uakim 
V* CHffit. S* C I Lev* loz* 

1 Adioa 



AAion upon the Cafe, for that the Defen- ^^^J^*^ 
dant falfi & deceptive fold unto him, fuch a affirmiDg 
Day 220 Sheep) affirming that they wei^e his Gooditobe 
own Sheep ; uH r&oera they were th^ Sheep it^^'J^ 
of 'f- S. The Defendant pleaded Not guiky, tW wcm 
and found againft hijtn, and it was moved in ^ ^^^. 
Arreft of Judgment^ That the A&ion ky not^ tiff had no 
becaufe he doth not (hew that the Defendant Klmagl^^* 
had committed any Offence in affirming them ' 
to be his ; and he doth not (hew that be had 
any Damage, or that y, S^ had retaken themy 
or fued him for them ; as 24 ^. 8. Sed nm ^Z- 
locatm ; for the Sale of Goods which were not 
his own^ but affirming them to be his Goods^ 
. knowing them to be a Stranger's, is an Oilence, 
and Caufe of the A<ftion ; and if he (h6uld tar- 
ry imtii the Goods were taken from him dgai% 
it might peradventure be mifchievous unto him^ 
and he (hould be without Renved^ : Where- 
fore^ ahfente Montague^ it was ad^dged for 
the Plaintiff. 2 Cro. 474. Furnis verfus Leicefier. 
See Show. 65. Crofs v. Gardiner. 5* C. 4 Mod. 

In an Adion on the Cafe, the Plaintiff dc» care for 
dared the Defendant fold him a Gelding, and ^J^^/J,,^^ 
on the Sale did falfly affirm unto him that the a^Horft,"*^ 
Gelding was his own, and that he bred him ?nd affirnw' 
of a Colt, whereas he did not breed him, and SfowlT,^ 
that he was not the Defendant's, but ^ S^s. hireverk 
After Verdia for the Plaintiff, it was moved iSerJ^^'Vho^ 
inArreft of Judgment^ Firft, That this Ac- there 'wai 
tion did notlie, becaufe the Defendant did not ^^^^^^ 
warrant the Gelding. Secondly, It was not 
expreffy charged in the Declaraeion, that xho' the 
the Defendant knew the Gelding to be an- Ctec^ajf^"- 
other's ; but notwithftaning thofe Exceptions f"y ^.^^^ 
the Court gave Judgment for th^ Plaintiff, dooeftsen^ 
StjU jio. Harding v. Freeman. - To^lib^ 

AnVer^* 
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*^^hcc*fe ^'^ Adion upon the Cafe in Nature df a 
te OB a** Deceit, was brought, and the Plaintiff de- 
bare Affir- clared. Whereas upon the ninth of Jnnc^ 2f 
KTbS 2 £/- Queen E/iiw^et^ wasfeifedin Fee of the Ad- 
Piopeityin vomon of the \iczrz%toi South- Stokcy where- 

rCiDg tbit ^^^^ ^^^ Tithes in S. appertained ; to which 
was not ia Vicarage the. Defendant on the 9th of yant^ 
J^^^** 3 f E/iJC affirmed that he was lawful Incumbent, 
sttbcTime and had Right to the Tithes, from the Death 
of the Sale. Qf Thomas Vaughan the Incumbent ; whereupon 
the Plaintiff, 16 June %s E/**2:>. having Com-. 
munication with the Defendant about his buy- 
ing of the Defendant the Tithes appertaining 
to the faid Vicarage, after the Death of Tho- 
mas Vaughan (who died 16 A^ril % f E/fe.^ ontil 
Mkb. following ; that the Defendant, adtunc 
fciens' that he had not any Right or Intereft 
to the Tithes f whereas he was never inftituted 
and induded) but that they appertained to 
Evan Thomas J fold them to the Plaintiff for ^o i 
falfo & deceftitfei and alledgeth infaBoy That 
Evan Thomas was prefented, admitted, infti- 
tuted and induded to that Vicarage^ ult Aug* 
%S Elizj. and took the Tithes, and fo the Plain- 
tiff loft them. The Defendant pleads Not 
guilty, and found againft him ; and it was mo- 
• ved in Arreft of Judgment, That the Aftion 
lieth not ; for an Adion in Nature of Deceit 
lieth not, where one fells a Thing which he 
has not any Property in; and alcho' he took 
upon him in Difcourfe, that he was Owner, 
and had Right to fell, unlefs he warrants that 
the other (hould enjoy it accordingly Cwhich 
Warranty ought to be at the Time of the Sale) 
it is not good ; but there is not any Warranty 
nor Affirmance at the Time of the Sale, that 
he had any Right or Title to fell ; for his 
K Affirmance 
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Affirmance that he was Vicar, and had ^ 
Right to fell, was upofl the ninth of June^ and 
the Sale was the 1 6th of jf««c after; and in 
Proof hereof, relied upon y H. 7, 41. 9 
M 7, 21. and Chandelor and Lopus's Cafe^ 
Pafc. I Jac. And of that Opinion w^re 
Tanfield^ Chief Baron, and Altham. But if a 
Man fells Vi<5luals which is corrupt, with- 
out Warranty, an Aftion lieth, becaufe it is 
againft thp Commonwealth; as 9 tl. 6. y;. 
7 H. 4. ly. ^and 11 E^. 4, 6. and altho' the 
Book of 42 ^j/!! pi. 8* was objeded, where 
one took Goods from another and fold them^ 
and the Owner retook them, that an Adion 
upon the Cafe was brought in Nature of De- 
ceit, for this Falfity in Sale, without any War- 
ranty. 7i»yfeW thereunto anfwered. That the 
faid Faft is not adjudged, but the Party ad- 
mits it and takes Iffue ; yet if it were al- 
lowed to b.e Law, it is, becaufe he there had 
t^offelTion by Tort, and fohad Colour in Shew 
to be Owner; and he was deceived by buying 
of them, who had only gained a tortious Pol- 
feflSon : And altho' he had not any Right, yet 
every one took Conufance of him as Owner, 
and he himfelf knew that he was not the 
light Owner j which is the Reafon that the 
Adion was maintainable: But here he had not 
any Poffeffion ; and it is no more than if one 
Ihould fell Lands wherein another U in Pof^ 
feffion, or a Horfe, whereof another is pof- 
feffed, without Covenant or Warranty of En- 
joyment, it is at the Peril of him who buysj 
and not Reafon he fhould have an Adion by 
the Law^ where he did not provide for himfelf j 
wherefore it was adjudged for the Defendant* 
z Cro. 196. Rofii>dl ver. Vaughan^ 

A 9 hGtxon 



f. 



13^4 3Sionj$ on tlie Cafe fo2 

Where no AdiOD upon the Cafe J Whereas lo Decemb. 
fo?a ui^fc II Jac. there was Communication betwixt the 
Affirmati- Plaintiff and Defendant, concerning the hi- 
^kimtf *^ ring of the Plaintiff to carry for the Defendant, 
had a par- with Hoffes and Wain, a Load of Madder, 
r^y*" • from Exball in the County of Ejfex, unto 
*' Vffmgbam in the County of Rutland • and that 
then and there, to deceive him in the Gar- 
riage thereof, he affirmed fraudulently that 
the faid Load of Madder was but of 800 Pound 
weighty and that he giving Credit to this Af- 
firmation, undertook the Carriage of the (aid 
Madder, and that the Defendant promifed to 
pay him for every hundred Weight 2 /, Zd. 
and that he giving Credit that the faid Mad- 
der was 800 Weight, carried it according to 
the faid Agreement, and 2\\QAgtsinfa£tothat 
the (aid Load of Madder weigh'd much more 
than 800 Weight, wx*- 2200 Weight, by Rea- 
fon whereof his Horfes drawing the laid 
Wain, with the Load of Madder, being laden 
with fo great Weight, were compelled if^ ve^ 
hementer laborare (^ trabere, that (even of his 
Horfes which drew the faid Wain, ratlme indc 
peribant per quod, &c. The Defendant plead- 
ed Not guilty, and found agaidft him ; and 
it was now moved in Arreft of Judgment, 
That this Aftion lieth not j for he being hired 
to carry by the Hundred, it was his own Fol- 
ly to over-load his Horfes, and it was a Mat- 
ter which lay in his own View and Conufance; 
and if he doubted of the Weight thereof, he 
might have weighed it, and was not bound 
to give Credence to another's Speech ; and 
being his own Megligence he is without Re- 
medy; as where one buys an Horfe, upon 
warranting him to have both his Eyes, and he 

had 



f had but one^ he is remedilefs ; for it is a 
I thing which lies in his own Conufance^ and 
I' fuch Warranty or Affirmation is not material^ 
I OiT to be regarded But otherwife it is in Cafe 
i w<her6 the Matteir is Secret, and lies properly 
I in the Conufance of him who warranted itj 
and cannot be known to him who buys or 
makes the Contrail ; for the Law gives no 
Remedy for voluntary Negligence ; and of 
that Opinion was the whole Court, altho' it 
was faid^ That there was apparent Fraud here 
in him who affirm'd, &c. and peradventure 
the Plaintiff was a Stranger there where he 
undertook the Carriage, and had no Weights 
to weigh it • but it was anfwered it was his 
Negligence, that he would take a Weight fo 
far exceeding the Affirmation, without cau- 
fing it to be weighed ; wherefore Judgment 
wasftaid. zCro.^S6. Baily v. Aterrefl. S. C 
3 Bttlfi. 94. I Cro. 79^. 

Adion Upon the Cafe • whereas Bud had 
brought Debt in the Common Bench, upon 
a Bill of 40 /. againft the PlaindfF, and upon 
Examination, it appeared to the Court, That 
all befides 28 /• was paid; whereupon they 
in Trinitj'Tcrmy ordered. That if the Plain- 
tiff would accept of the 28 $. with fudh Da- 
mage as the Court fhoutd affels, then the now 
Plaintiff fiiould imparl until OBabis Mick 
That the Defendant knowing of this Order, 
had procured a Nihil dicit to be entrcd, and 
upon this Deceit he brought this AAion- 
And it was thereupon demurred, Fifft, In 
Regard of the Manner of the Pleading, be^ 
cauie he doth not averr. That he tendredthe 
aSx. for otherwife the Plaintiff (then Defen- 
dant) was not to have the Benefit of the 

A a a Orden 
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Or(?er. Secondly, This A<9:ion lies not in 
Refped of the Matter ; for this entring of the ' 
Nihil dicit is the Facft of the Court, whereup- 
on none can reap Advantage, nor any Action 
Jies for it ; and in Proof thereof was cited 
z6 Jfs. Pi 46. and 21 EJ 4. 22. where a Writ 
of Privilege was granted without Caufe, no 
Adion lies. But all the Court held, That the 
A<5lion for the Matter would well lie, 
for procuring a Nihil dicit to be entred in A- 
bufe of the Court, whereby the Party> Defen- 
dant in the Aftion, fuffered Prejudice. And 
therefore if one procures another to fue me 
Without Caufe, an Adion lies notagainft him 
who fued without Caufe; but for rhisFalfity 
in procuring my Vexation, an Adion well 
lies. So where one cafts a Protedion in de- 
l^y of my Adion ; and likewife for every 
l^alfity an Adion oh the Cafe is maintainable; 
but here this is not good for the Matter, be- 
caule.ffhere is not any Tender, or Refulal in 
ihz other to accept of the 28 Shillings al- 
ledged ; for without that there is not any 
Breach of the Order in the now Defendant ; ] 
arid his then procuring of the Nihil dicit "^2^$ 1 
lawful J wherefore, &c, 1 Cm. 793* Berttn \ 
V, Bud. j 

Cafe don'c In an Adion upon the Cafe, whereas the " 
iffirming a Defendant being a Goldfraith, and having 
Thing to Skill in Jewels and precious Stones, had a Stone 
h mr *^an. ^hich he affi rmed toLopus to be a Bezoar-ftone, 
icfsthc and fold it unto him for 100/. ubi re*verait 

mt r^*^' ^^^ ^^^^ Bezoar- Stone. The Defendant plead- j 
ed Not guilty. After Verdid, and Judgment | 
for the Plaintiff in the King's Bench, Error 
was thereof brought in the Exchequer-Cham- 
ber; becaufe the Declaration contains not 






Matter fufficient to charge the Defendant, 
Oviz,) That he warranted it to be a Bezoar- 
ftone, or that he knew that it was not a Be- 
zoar-ftone; for itmay be^ he himfelf was ig- 
norant, whether it was a Bezoar-ftone or not. 
And all thejuftices and Barons (befides An- 
J€rJon)hddy That for this Caufe it was Error j 
for tl>e bare Affirmation, that it was a Bezoar- 
ftone, without warranting it to be fo, is no 
Caufe of Adion ; and altho' he knew it not 
to be a Bezoar-ftone, it is not material ; for 
every one, in felling of his Wares, will affirm 
that his Wares are good, or the Horfe that he 
fells is found • yet if he warrants them not 
to be fo, it is no Caufe of Adion ; [and the 
Warranty ought to be made at the fame Time 
of the Sale ; as Fitz,* N. B. 94. c. and 98; b. 
y H. 7. 41, 9 Hv 6. yj- ^^ H* 4- ^- 4^ Af^- 8. 
7H. 4- If- Wherefore, forafmuch as no War- 
ranty is alledged, they held the Declaration 
to be ilK But Anderfon^ to the contrary ; for 
the felling it for a Bezoar, whereas it was not 
fo, is Caufe of Adion ; but notwithftanding 
it was adjudged to be nt Caufe, and the Judg- 
ment was reverfedt 2 Cro. 4. Cbandlor vtrfus 
Lopffs, 

In an Aftion on the Cafe ; the Plaintiff de- ofthe Caic 
clared. That the Defendant being pofleflediie^T?. Ma- 

of divers Goods (viz J of three counterfeit p^'^o°s af! 
Jewels, and having Facftors in Barbary^ an§ firming 
knowing that the Plaintiff was beyond ^ he J^^^^f^^Jl^*^^^ 
Seas, he acquainted his Fador therewith, and true ones, 
commanded him to conceal the counterfeit- ^^J'^y^^ 
ing thereof, anddircifted him to the PlaincifF^deJcd him 
being there; and the Factor came unto the to f^ofo, 
"Plaintiff, and intreated him to fell thofepj°J„\^iffrc. 
Jewels for him, telltng him they were good ctivcd a 

Aa ; Jewels ^P-;'=«^« 
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Jewels ; whereupon the PlantifF not knowing 
that they were counterfeit, fold the Jewels, 
being of the Value of 100 /. to the King of I 
Parbary for 800/. and delivered the Money to 
the Facftor^ who delivered it over to his M* 
fter ; that the King of Barhary afterwards 
finding they were counterfeit, committed the 
Plaintiff to Prilbn until he repaid tHe faid 
King 800/. and that afterwards the Plaintiff 
requefted the Defendant to pay back unto 
him the faid 800 /. and he refufed. The De- 
fendant pleaded the Gierieral IfTue ; and the 
Jury upon a fpecial Verdift, found all this 
Matter, excepting, that the Defendant had 
direded his Fador to the Plaintiff, and that 
the Defendant had commanded his Fador not 
to difcover that the Jewels were counterfeit. 
And it was argued for the Plaintiff, Firft, 
That where one is Party to a Fraud, all vi^hicb 
followed by Reafon of that Fraud, fhall be 
as done by him ; and here the Defendant is 
the firft A<5tor in this Fraud ; Firfl, By his 
knowing they were counterfeit. Secondly, 
By fending his Faddr and felling them in 
Barbary. And to that Purpofe were cited 
tlowd. Comment. 47;. Sanders's Cafe of the 
poifbned Apple; and Co, 9. 8r. Gor/s Cafe; 
and in this Cafe it is a Deceit, altho' there 
be not any Warranty ; as 9 H. 6. fj. and 21 
i^fs. fl 41. and 4Z Afs.pl 8. 7 H 4. 1 y. n E. 
4. 6. 5* E. 4. 126. anp Co. 4. 18. 20 H. 6. ^f. 
and Chandler and Lofm's Cafe adjudged in this 
Court I Jac. where one (ells a Bezoar-ftone, 
fcien^ that it was counterfeit, and he did not 
warrant it j yet for that it wasfciens, the Plain* 
f ijpF had Judgment. Secondly, he held. That 
a}tho* the Jury had nof found all the Matter 

con- 

i 
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contained in the Declaration ; yet becauie 
they have found Matter fufficient, that the 
Plaintiff ffiall recover : And to that Purpofc 
were cited Bridgets Cafe, in Dyer jf. and Sir 
John Sydenham % Cafe verfm Man in this Court, 
where the Words were. If Sir John Sydenham 
could have his W^itl^ be would hilly &C. and the 
Jury found that he fpake thefe Words, J think 
in my Conference if Sir John^ &c. And it was 
adjudged. That altho' the Verdid be different, 
the Plaintiff could recover, &€. So here, &c. 
And it was argued to the contrary for the 
Defendant, That the JFinding in the Verdid 
isfo material in the Variance, that there re- 
mains not Matter fufficient in the Declaration 
,to maintain the Adion. Firft, They cannot 
be faid to be counterfeit Jewels, becaufe it ^ 
is confelTed by the Plaintiff, and fo found by 
the Jury, that they were of the Value of a 
100 /. which is a competent Value for good 
Jewels, and the Value of the Jewel confifls in 
the Eftimation of him who will buy it; and 
to that purpofe was cited ^8 & 39 Eliz, in 
the Common Bench^ Dampat ver. Symfon. Se^ 
condly, Becaufe there was not in this Cafe 
any Warranty made to the Plaintiff, that it 
was a good Jewel ; as 11 E. 4. 6. 7 H. 4. and 
13 H. 4. I. Thirdly, That the Deceit done 
unto the Plaintiff is found to be done by his 
Servant j and the jury find that the Mafter 
did not command the Servant to conceal them 
to be counterfeit; and then by his general 
Power to fell the Mafter fhall not. be charfj;ed, 
if the Servant exceed his Power. Fid. ^ H 6. 
;;• and DoBor and Student^ i?7. Fourthly, 
For that the Servant; had but a Power given 
him from his Mafter to fell, which Power he 

A a 4 . . cannot 
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cannot affign over to another. Therefore for 
thefe material Variances an Aftion upon the 
Cafe, being an Adion founded upon the Truth 
of his Cafe, which if it fail, the Adion alfb pe- 
rilheth, he conceived the Adion was not main- 
tainable; and to that Opinion the Juftices in- 
clined, and principally for the third Reafon. 
AndinTriw. i6 Jack was argued again by 
I>avenport, for the Plaintiff, who anfwered to 
that Objedion, That for the Sale by the 
Servant, the Mafter ought not to be refpon- 
fible; and he faid, That as the Fraud ia the 
Mafter was general, and his Diredion for 
the Sale thereof, and fo ho (hall be 
anfwerable for the Damages that any parti- 
cular Perfon hath thereby; and compared it 
to the Cafe of 27 H. 8. 22. of a Nufance ia 
the Highway ; and what is done by the Ser-' 
vant, the Mafter fliall not avoid, appears 9 
H, 6. fj. and 1 1 Ed. 4. 6. Long y® Ed. 4. 17. 
Pyer 2 J 8. In this Cafe alfo the Mafter'3 Re- 
ceit ot the Money for the Jewels, joined with 
his precedent Command, fliall charge himfelf; 
for an AJTcnt fubfequent without any prece- 
dent Commands, fliall charge him as his own 
Ad. 2 K 7. 17. 2 H 4. 18. And as to that 
Objedion, That there is fuch material Va- 
riance betwixt the Verdid and the Declara- 
tion, that it deftroys the Adion. He faid, 
. That where many Circumftances are alledged 
to induce an Adion^ and fonie Par? of them 
material, and fome not, if fo much be found 
by the Verdid to maintain the Adion, it is 
good enough ; ocherwife it is in an Jfunf]>tfit 
upon two Confiderations j if the Jury find 
the one, and not the other, there the Adion 
falls, becaufe the JJfumpfa is found upon the 

Total 
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Total Confideration ; as 27 H" 8. 24. Sir Tho- 
mas Coventry^ Solicitor General, for the De- 
^fendant, and he vouched feveral Cafes where- 
in the Matter is not charged for the i^ft of 
his Servant; as to the Book of 9 H, 6. y j. 
urged againft him, he faid^ Thar Fitz,. N. hf. 
94. is otherwife ; which is, That if one fell 
certain Pipes of Wine, with Warranty, and 
they are corrupt, Aftion upon the Cafe lies; 
which implies, that it lies not without War- 
ranty, that may be reconciled ; for as t 1 £. 4, 
6. is, If a Man fell corrupt Viduals, an Ac- 
non upon the Cafe lies without Warranty, 
becaufe it is prohibited by the Law to fell cor- 
rupt Viduals ; but in the fame cafe 6f Wine> 
if it be (mail Wine, and the Party buys it for 
ftrong Wine^ no fuch A<5tion lies. And in 
this Cafe^ altho' the Defendant cbmmanded 
his Servant to fell, &c. it is to be taken a Sale 
in lawful MaAner^ as 11 Ed. 4. and 9 H.6. 
JT. i ; H. 7. : 1 5-.^ The Plaintiff alfo in this 
Cafe, hath ^not anedged any legal Damage ; 
for he ought to have alledged. That he was 
arretted and imprifoned after the Law of Bar^ 
har}; but if the Imprifonment were tortious, 
then he hath noc any legal Damage ^ as ;8 ^ 
H. 6. is. But here be three material Variances 
betwixt the Declaration and the Verdid, fo 
as there cannot be any Caufe to maintain this 
Adion, &c. DodriJge, Juftice, If a Gold- 
fmith makes Plate, Wherein he mingles 
Drofs, foas it is not according to tJte^tandard, 
and fends his Servant to a Fair to fell it, ^ who 
Ifells it for good Plate, accordi^ng to the Swn- 
dard, that an Adion upon tl\e Cafe lies a^ 
;ainft the Matter. Adquod MoyHioiue aflenterd, 
►ecaufc it fails in the Price in oiircr. " But 

here 
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here it fails but in the Value ; for Jewels are 
fold for eheir Valuation. Note^ This Diverfi- 

ty Vretii & valoris. HaughtoHy Juflice^ If one 

command hb Servant to fell an ill Horfe^ and 
the Servant fells him for a good one^ where- 
by the Servant is arreited and indamaged^ 
, yet the Servant (hall not have his Remedy a- 
gainil bis Mafter. And Doderidge cited a Cafe 
to be adjudged ^ ; Eliz,. in the Common Bench ; 
a Clothier of Gtoucefierfhire fold very good 
Cloth i fo that in Lanaony if they law any 
Cloth of his Mark^ they would buy it with- 
out Searching thereof; and another^ who 
made ill Cloth, put his Mark upon it without 
' his Privity, and an Action upon the Ca/e was 
brought by him who bought the Cloch, for 
his Deceit, and adjudged maintainable* And 
the Court in the principal Cafe inclined in 
their Opinions againft the Plaintiff. 2 Cro* 
468. Southern mr. How. S. C. 2 Roll, f . 5. C. 
V of bam 25. 5. C, Bridgmkn iif. Note^ By 
the other Books it don't appear that there was 
any Judgment given in this Caf^ ; but BriJg- 
man fays. Judgment was given for the Defen- 
dant. 
How todc- Adion upon the Cafe.» for that the Defcn- 

wJ^Sty ^^"^^ ? ^ -*^^^'^ ^9 J^c. had bargained wuh 
the Plaintiff to fell him a Mare j the Defen- 
dant Adtunc & ibidem fciens the laid Mare to 
be lame ^ 'Variu Infirmitatibus Jefictre (viz.) 
with Spavins, Splints, & ad laborandum imfo- 
ten^m^ Equam prai fanam & abfque uUa infrmi" 
tate warrantizavitj d^ eandem Equam frad' ^ c 
Maii 19 yaic. pro 20/. apud London^ O'c. tidem 
Wi\\\t\mo falfo & frauduknter adtunc & ibidem 
vendidit & fie diSius dtf. fallaciter decepit the 

Plaintiff of the faid Mare, to his Daraage^^c. 

2 The 
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The Defendant pleadeB Ndt guilty^ and 
found agalnft him ; and it was moved m Ar- 
reil of Judgment^ That the Declaration was 
not goodj Firft^ Becaufe he doth not ray» 
Warrantizando venMiit j for otherwife it may 
be, that the Warranty was at one Time, and 
the Sale at another Time, altho' they were 
both in one Day, and then the Action is hot 
maintainable. And altho' the Precedents in 
the Book of Entries, be in this Manner, h 
^as anfwered. That it is Warrant, vendidit, 
which being uiortly Writ, may be expound- 
ed Warrantizando, which conjoins it to the 
Sale ; but as it is^ it may be otherwife intend- 
ed, and then the Declaration is naught. Se- 
condly, This Declaration is uncertain for 
want of the Word (Et) after the Warraktiza^ 
wt ; for as it is, it is infenfible. And of that 
Opinion Mverc Doderidge and Chamberlain. But 
Lea^ Chief Juftice, did- not deliver any Opi* 
nion; wherefore the Defendant appearing, 
the Plaintiff declared de novo. 2 Cro. 630. 
Sir William Pope v. Lewyns, 

in an A^on upon the Cafe was brought in Row to 
Nature of a Deceit, that the Defendant had p'"d sp^ 
Told to the PlaintifF certain Sheep, and had ctfc fJTr a 
warranted them to be found, when in Truth Deceit. 
they were rotten. The Defendant pleads, 
That they were found at the Time of the 
Sale, Et de hoc fonit fe fuper fatriatn. The 
Plaintiff demurs, and it was adjudged for him, 
becaufe the Defendant had taken Traverfe to 
the Caufe of AAion, {viz,,) ahf^ne hoc that 
they were rotten ; and liTue fliali not be ta- 
ken upon two Affirmatives. 4 H. 7. 15. <«. x 
H. 7. 9. k e. Noy. 124. Reedhead againft Harper. 

s. c. rdv. 124. 

i • In 
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Scienr he Jn ati Adion on the Cafe the Plaintiff de- 

Hef good clared. That the Defendant fold him Tithes 

Averment for fo much Moncy, fciens that he had no 

rado^'thac lawful Title to them. After Verdid for the 

hchad Plaintiff, it was moved in Arreft of Judgment, 

^^^* that the Declaration did not exprefly charge 

that the Defendant had no Title ; yet the 

Plaintiff had Judgment. Moore 467. ^ 

Evidence In an Adion on the Cafe, the Plaintiff de- 

slid WaV clared. That the Defendant fold him two 

ranty of Oxen, and warranted them, &c. The Jury 

T^r.^^^ on Non cuW pleaded, found that the Defea- 

tamaDc- dant fold one Ox; and twas alledged that 

tirihc'^ic ^his did not maintain the Declaration, be- 

and War. caufe the Contrad to which, by it the War-- 

"^"o ([>xcn. ^^^^y ^^ fuppofed to knit, is variant from what 
^^° ' the Jury found ; but the Court gave Judg- 
ment for the Plaintiff, becaufe the Adion is 
grounded on the Deceit, not on the Warraa- 
ty. I Cro. 884, Gravenor v. Meere, 
^^l^D^cit ^^ ^^ Adion on the Cafe for a Deceit, the 
kidv-Facv Plaintiff fet forth, That he bought feveral 
tor good. Parcels of Silk for ' ^ . ■ ■* Silk, whereas it 
InTaion" was another kind of Silk ; and that ^the De- 
ajainit the fendant knowing this Deceit, fold it him for 

Merchant. g^j,^^ q^ ^^j^j^ ^p^^ j^^^ ^^^jj^y^ j^ 

appeared that there was no adual Deceit in 
the Defendant, who was the Merchant, but 
that it was his Fador beyond Sea ; and the 
Doubt was, If this Deceit could charge the 
Merchant? And f/(?/^, Chief Juftice, was of 
Opinion, that the Merchant was anf\yerable 
for the Deceit of his Fador, tho* not crimi- 
naliter yet ciwUter ; for feeing fome Body muft 
be a Lofer by this Deceit, it is more Reafon 
that he that imploys and puts a Truft and 
Confidence in the Deceiver, fliould be a 
• * Lofer 
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Lofer, than a Stranger : And upon this Opinion 
the Plaintiff had a Verdid. i Salk 289. 
Hern verf Nicholas, 

A Precedent of a Declaration for a Deceit, 

on a Warranty. 

London' ITTlfTIlUelmus Vetiables 2rmig* 

V Y tiueritur tje Edwardo Wright 
(tt CttttoDia fl^ar* ^arefi' a)oifi) IRcgis coj am 
ipfo IRcge crifteii) J co toinrtf nuou cum pjimo 
Hie Slulti anno ISeg' Caroli ^ecttUDi nunc l&egiis 
Angr, jc. triccffimo tcrtio apui» London ht pa^* 
roc^ SBcate ^arte ne Sltmhi\$ in tZZHarDa oe Cficap 
qttouuam collociiutt) %^bil 9 mo! fuilfft tntrr pjcS 
Wiliiel' jEdward' tt qnotiam cquo ipfiusEd wardi 
teque firmitate (Siwilitt Soundnefs^ cqui iU 
1m0 m peDibtt0 rutsi ac nt toennitionc cjudiem cqui 
l^faf Wiir ^tticf Edwardus €a intentione aD te^ 
fcauDanli Q^ mectpten]} puS Willielmum fciens eqii) 
ilUtm fo)e equit) penibns claunit) (0ngUce Foun- 
dred J falfo 9 Dcccpttt^e ancunc 9 ibibtm afftrma^ 
i>it 9 afTerutt ciDcm Willielmo quoo cquuiEt 
$Dtc! futt fitmuss (Zn^lm Sound) 9 abrqn e aU^ 
qua clauMtattone tn peDtbus; CntjEf qnibu0 q uti^cm 
afttmatioii) 9 alTcrttoii) tpfiit^ Edwardi inem 
Willielmus fiDem aHlbtbeniei autunc 9 ihittm 
cum $faf Edwardo an tquum $oicf tc cclS 
Edwardo ementt barpnt^aioic ^titl Edwardus 
ae ^fntut (ctensi equu) tlC fo;e cquiE) prDtbu0 
clattUti) Canglice Foundred) cunU CDquti) foje 
firmu) CSnglice Sound) 9 abfig aliqna cl aui^ita)^ 
etone in penibu^ tnis antunc 9 tbtS affirm antto g^ 
alTerenDo f uti9 €quf^ ctpcm Wiliielmo ;p ttiapa 
pecunie fumma bioctf ^ ocfottcctm lihiis UgaUies 

itioncti: j^ngli^ astunc 9 i^i^ franouUnf 9 ^^' 

ciptttc 
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ceptilK tt^nttDtt atmqtie etiam iorm Willielmui 
yoSea UiX ttf^tm pjtmo \hit 3uUi anno ttegnf 
iiiSi SDom) ttegisi nunc ttittfiim tertio Tup^S 
apun London ^Dicl Cn )»toc$ 9 ;timtM Ijimt 
cnm ^faf Edwardo an tiuenS eX cqnmn De eolK 
Ed wardo emcwi bat^ni^anic Edwardus^Xctentf 
^t aC cqittii) foje eqittu) pctiibn^ claantD (0nsUce 
Foundred) ^oid aZ CE^qno) foje fimS) (iSnsUce 
Sound; 9 ^}>tii alfona clanoitatioid in peDilms: 
(itt0 aBcunc 9 ibiDem QSiarranti^anBn cnnncm aC 
eiina) $ aC magna pccunte famma ntnetf p aC 
oitonecim Iib}i0 confimilts legalts moncte 2ngltt 
ancunc 9 ibis eit Willielmo ftauDnknl cneccpttne 
benoioit CunKg etiam poSea ttlt eoBem p^mo 
Hie 3aUi anno trttelTimo tercto (upiai apno 
London ^itl in paroc]^ 9 tDatta p^eS ^i^t(ttf0 
Edwardus in Confloejcatione af otfobcctm f i^;af 
conQmtIt0 lesalijeemonete0ngI' s^Mcl WiUler 
ciDem Edwardo CoIbcnS ac Confinrrationje quoD 
^lAcX Willielmus antunc 9 ibiS Inper (eailnnip^ 
St 9 tium Edwardo fittlim $miSffu qnon 
ipCe idem Willielmus eaibcm ottooetin^ iibaac; 
^faf Edwardo initiate Tolviete tidlet Cnpecfo aC^ 
fumpOt 9 eiDem Willielmo atennc 9 tbioem Su^ 
Itf piomtfit quol) ipfe f^nicf Edwardus qttcnil 
a{ eqnti) firm^ (0ngltce Sound) 9 abCqi aUqaa 
infirmtcate in Co^poje (no fine claunitatiotie 
(anglice Lameneis} in pcDibus misi aotunc 9 
tbtii benoere 9 oeltberace belle ^nicl ta^n Ed- 
wardus jpmifltoii) 9 airampcio$ Cua? ^Dicf 0c 
ttt ^ferine fac{ mintme cutansi Ceb macbtnanfi 9 
fcdttbttlemec intenDen0 eund WilKelmum in bac 
parte calltDe 9 TubDoIe fiectpere 9 i)ii;fcauiiate aD-^ 
tunc 9 ibidem faUo 9 deceptfbe pjo fumma octo# 
t»ecim Itb;af ult menciona! benniDit 9 Deltbera^ 
bit eiDem WilHelmo eunfi af eqa9) danger) 
^ r^njjUce Foundred; 9 cJauoa) (SingV Laraej. 

in 
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in ^M\m» taii unDe idem Willielmus tfdt 
quDti ipU oetenoiatitjee ttt 9 oampnum |abec 
aD tialeiictam uidpinti Ub}n^ Cc tnte p^ooocit 



Johannes Doe 
Richardus Roa 
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References to all the pdnted Precedents of 
Declarations and Pleas in Adions on the 
Cafe on Warranties or for Deceits. 

Pur Warrantle. 

DE t€p§^ infrmo Wanamizat. fwe fans Ra« 
Encr. 9. Bis.& f 8. Vet. Intr. 19. Reg. 

108. Her. 228. 2 Gro. 630. Vid. 10. PL 

Gen. 18. 
Simile de Sfaime infymo. Han. 84. 
De tqm caco Wat. fm famf in o€ulis & memhris* 

Reg. 108. bis. 
De etjuo akerimvendit & War. fare eefuum Jef.uhi 

Equus fuit fofiea reflegiat* fro frofrittatium. 

Alh. 3f. CI. 93;. 
J)e eque cmiuff War* fare hahiUm per itinere^ uii 

fuit iufpqteuf, &€. Her» 196. i BrownL 

38. 
De bobus venJif War. forefanos. Ub« Z% I. 
Simile de avibns. Her. 102. 224. 
Simile de aceipitre, Ub. 2 jp. 



Di 



368 ^tonjei on tge Cate fo; 

De Bra/to putrido War\ Ra. Entr. 9 Reg. ill* 

Ub. 24). 
Simile de halece putrido. Reg. 96. Her. 102. 

229. 
De dotio 'vini 'oendiu War, fore bonum & perfe£i, 

ubi fuit corrupt* acre &* infalubre. Her. 92- 
De hutta *vini corrupt, vendit, & War* fore habu 

Itm (^ non corrupts 9. H. 6. 5*}. 
De panno laneo ranco & non bene fullaf War. 

9H. 6. n- , . 

De facets lame War^ continere tant . Dig. 179. 13 

H. 4. I. 

De vaccis vendit* Warrantiz,at, fore profeB, d^gra* 
'uidascum vitulis^ ubi una vacca fuit fierilis d^ 
alia vacca habuit tres runcas tantum. 1 Bro. 

Dtfilo laneo vendit. War» fore bonum adpannum la^ 

neum conficiendum. 1 Bro. i f • 
Simile de veHeribus Warrantiz,atu. CI. 394. 
De ovibus 'uendit. War, fore fanas* 1 BfO. 50. 

Simile de bohus. CI. Man. 1 1 1. 
De 'vacca alterius vendit &' War, fore vaccam def. 

Tho. 40. 
De 'vacca infrma 'uendit. Warrant* fore fanam, 

Tho. 40, Simiky CI. Man. 148. 

Simile de vervicibus, Tho. 40. 

Simile de cafeo ^ butjro WarraniiXjato. CI. 95 y. 

Simile de Lttpulcr radicibm Warrantiz,at\ Cl« 

De Spadone infcEl. cum morbo 'Voc lefcab, ft^ar^ 

forefanum. Tho. ;o. 
Simile de Spadone infected with the Glanders* 

2 Mod, Intr, 89. 
De venditione equi pro celda carbonum. CI. ^i 6* 
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Simile de vino infalubri vendit. Wanantizando fou 
fanum &falubre ad bibend^. Gl. 93 8. JB^ pro de^ 
ceftive detention al. vini ultra tempus appun£iuat\ 

De panno laneo War^ continen* tdnf in nknfurM. 
Tho. 34/ 

De Tapyro War fore bonii inte^tti &minime lace-^ 
ratum. Br. R. 18. 

Jt)e maeremio putrid vendit. War. fore ionu^ & pro 
ufu idoneum. Br. B. 80. 

(x.) Tro eo quod def. fraudulent! hendidit equum 
quer'pedibuf claum Anglice foundred affirmant 
doforefirmu. (2.) Pro eo quod def fraudulent, 
ifendidital equu' quer.pedibm claudum Warrat^ 
ti%andoforefirmmi (i)Proeo quod def promi^ 
Ih fro f ratio vendere quer^ aL equu* abfq^ infir^m 
ntitate^ &c. falfo & deceptive deliberavit qucrl 
iquum ciaudum AngV foundred. Gl* 932/ 

Bar^ aF Warrantjm 

if on Warraniizaviti Ra. Entr. $. Vet. IxAt} 
19. I Bro.39, Gl. 939. 

Sirhile ove protefiation\ Ub.2;fi 
^kod Warrantizavit equum liVm a quacunque 
not a infrmitate Et iraverf Wa/ gm&alment. 
^ Her. 123. 

^odfuper vendic ovium Ajjump^ quodji aUqda 

earundem obiret de tali morbo antefefium tutic 

iquer. fuper notic folveret pro eadem juxta ratam, 

& nulla notic* fuit dat Et traverf War. 

, Generalment. Her, 224.. 

De viSla infana Bar. quod fuit fana Et traverfe ^ 

quod detent, fuit vari^ infirmitatibus Jffueinde. 
Br. R, 9y. 
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Tar Deceit. 
De equo atterius vendiu cjuer. Her. I02^ 224. 

Am. ;y. 

Simile de eejuo fermutat' fro e^uo quer\ Her. 77. 
Fur Brewer v. Maimer de corrupto vendit. Afh. 

Def. vendidit ceram quer & deliheravit ti partem 

inde mixtam cum Roffinoy &c. Dyer 7y. 
Verfus unum Goldfmith qui vendidit quer^ unum Sa^ 

fhir pur un Diamond. Her. I02. 
Perfffs un Butcher qui vendidit camem quer per 

falfa pondera. Ub. 221. 
De fcriptofa5P quer per def falfo nomine Baptifma^ 

tis. Hen 222- A 
Ludendo cum quer^ aP Ticktack cum faljis ahis. 

Co. Entr. 8. l^ubr. 9f/ Reg. 290. Ub. 

Def fuper brevi direSi. Jrchlep^ fur ijju in ^are 
imp fine noticia Archie f in ejus mmine falfo retor- 
navit quod JV. fuit admifjfus ad prafentac' ducts ^ 
&c. per quod Judiciu fuit habi$^ verfus quer\ 
Her. 24f. 

Verfus nuper fervien^ vicarii defunS' qui po/f ejus 
mortem vendidit quer lanam pro decimis unde 
quer. fuit pofteaonerat. erga Epifcop tempore va^ 
cation^. Ra. Entr. f 92. 

De hrevi impetrat' nomine quer' inde ignoran\ 

Reg. 112. 

Simile in.^. Imf inde nonpros per quod ejus Clc 

ricusfuit amot^. Reg. 1 1 2 . 
De Statuf mercatorio recogn. per def nomine quer 

inde ipfe fuit pofiea capt\ Reg. 112, XI4, 

?ro 
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TroJ^riore Je Jigillo eor cmtrafaBo de prefentat. ad 
wear. Reg, 112. Simile de refignat. *uicaria. 
Reg. 114. 

Simile fro af. Reg. il^. 

.^er. obtinuit Judictii 'uerjus t)ef. in ^ajjifa d^ §ro 
eo quod def. nichil babmt in Coni fecit recot-- 
dum inde mitti in Barico Reg. execut' babend* 
Etdef.fitb colore profecut* attin&a frocuravit re* 
cordum mitti in canceUarid per quod executio efi 
elongat\ Reg. ilj. 

^^uer.tulit breve de terris v. def. qui placitavip 
fnem Replic per mi/hofm* & def. ad diem dat* 
frocuravit ignot venire nomine quer & cogn 
f taciturn def. Reg. 11;. 

^uer'tulit. breve de flacito terre verfus def. qui ad 
diem dat* fecit proteBionem porrigi fubfalfo coloti 
ubi def. tunc fuit in Anglia. Reg. 113, 116. 

20 H. 6. lo. Ra. Entn 492^ 493. bis. Vet. 

Intr. 81. 
Verfus Magifirt^ e^ fervien de frocHrationefervien* 

recordari pro Attorn^, quer* in pJacito terr^ pros* 

per magifiru verfus eum unde Effen calumpniat^. 

Reg. 67. 
t>ef. frocuravit ignot. venire in Cur& vocare fe per 

nomenque/ S'faceredef. Attorti iHt^no& Def. 

fuit abjens tempore capt. Jur. per quod 40 li.fuer* 

recUperat* pro damnis vferfus quer . Reg. 1 1 J. 
i)e procurat* Attoftl fieri quer. fine noiicia fua in 

placito terra per cuJHs def alt. quer. amifit tertam* 

Reg. 114, iiy. 
Vur cogniztor defiat. Merchant, ver. Cogniz,ee qui 

pofi Execut^ habit ^ de terris & fatisfacfionetn fit^ 

ferinde cefit quer. Reg. Judic: 37. 
Simile ubi dimifit terras in faiisfa&ione de brevi 

Reg.Jttdic. 37. 

Bbi Simile 
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SimiU uH fvivit dchiium & bahti actJuitlM. 
Rcg.Judic. 37- 

Simile ubi ^tr Jvhi: debitum & csgniz^te Jdi* 
btravit [criftHm nomine av^iiiitattiie (jf ftfi 
cefit ^aer' fitfcr fcripto ante MiT. Reg, 6l. 

De Indenturafabricar. ad turbJni ijutr' de Tcrri 
emw*. Ra. Entr. %^j. 

Simile pro txtc dtie/lartie»!efjbrit.i:. I' ■ 

Drf, ftrncmtn K.Ckw recu^travi! .! 
df liiiitm &■ ptr tsomtn R. Caro '-■■^■: 
^ ftclt auer. cifi fupmncU. I Cro. 2^4. 

Vrrfui Confdiarium tjui revcbv'st tonfiili qiur fa 
quod fuit wxat' in pojftjfi'inc lora. Ra- Entr.i. 
Vet-'lntr.22. 

Verfui Conjiliarium rctetil. fmitd-vit Rattan fiirl « 
uptm a!4er. & pojlta'teunt. ^'cr allitm frocura'z.-i 
formtdon lal't ver. ^uer. & ^Ijciti^U ver, qua 
fufcr trhtione Et l^reve poff'ea diftom. Ra ElK 
2. Vet. Incr. f I. 

Ferfitt cotiJiHarium ^jui retint' pro ^uedam cto fh 
^Htr dJJtiiMp' ijfe de trnfilio fwo 'ad urr,tf emtnl 
vel pro urm'mo oktmnd' & Dhpea nvtUvit cM 
fdiafaa al' W. & deiienit Jt cmjUio cum eOj i 



pcrquljlvst pro eo terras pro tCtmino anm 

II. H. 6. 2j. 
De vac ca alter lus -vrndtt. J*)'. I Bro. 27, 
Simile dt etjuo ahcriui in iK(>^f>fhia pro t^ue -fii 

^ def. pretend' e^iiHm fore fuu. CI 72. 
Ve Una etnpt. psr ^aer, de def. ^ vtTtdir. tffii 

PI. Gen. 14. 19. Roi. Entr. 29. 
Pro dectptiotie t^ aim per format'tm' iatgtUl-ct 

eemea tuhitPVood. Cf. 96. 
Vef fee. ebligaiian' ^aer. pro felfutii notritn Af 

tifmntss, I Bro 27. 
Def. fromra-vlt beminet tgnor. perfulfa ncmi»a 

nire manucapt. fro W. per ^uod IV. permiffiitfii 

fuit evaders & ^tier tipfijit debiiitm. t tin 

87- 
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J^e procututionequer, fore malitiofe utlagat. in Banco 

R. & cap.fuferinde. i Bro. 87. 
De Ludendo cum quer al. Haz,ard cum faljts alcis 

& Ajfumfpt fro I zo /. per def, de quer^ recept\ 

2810.14. Simile^ CI. Man, 125^. 
Simile cumfalfis cartis piS^ ad Ludendum voc one 

and Thirty. Tho. z6. 

Verfm Laniu qui vendidit fevi^ quer prfalfa Pon- 
dera. Han. 32. 

Simile verfm unum qui vendidit grana per falfam 
* menfuram. Tbo* 2f. 

Verfui unum Bargeman de Brafeo ei dtliberat* ad 
carriand^ qui non deliberavit tant. quart ia quant, 
recepit de quer. Ra. Entr. j i. 

Pro venditione halicium corrupt. CI. Afs 2 1 f. 

In Conjid^quod quer. permitteret J. tunc arrefiat. dt 
in cuftod, adfeBam quer ire ad largum defajfump* 
eu' redeliherare tali die aut debitum ^ mlfas in 
feSfafolvere. 1 Bro. 16. 

Verfus mercator qpfi procuravit prijonar. quer. capt* 
in reheJUone in Hibernia evadere contra volunc 
quer qui fro vita falvanda & redemption fua 
babuiffet 1000 coron\ Ra. Entr. 99. 

Vro retort^ qui recuperavh pro def. Judicium de non 

pros, breve verfm ikf. cui def* fecreto dsdlt relaxa^ 

tion d^ def* non habens notitiam inde cepit M in 

executione pro mifisj fuper quo M, implacitavit 

quer Ex dampna verfus eum •recuperavit* 

Br.R.68, Bro.Vad. 39. 

De falfa prefentatione fa£t^ per Jurator ad cur, ma- 
nerii per quod alius admijfmfuit ^ quer de bar- 
gaina fraudulent^ dfprivatus fuit, Br R. 17. 

De malitiofa profecutione & captione quer Jupcr bre- 
vi de Ca. Sa. in nomine alter ins abfque War- 
ranto. Br. R.47. 

, B b 3 ?ro 
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Pro Vie. verjus unum capt. in Executime qui in f 
Cons* quod quer, permitteret eum ire ad LaTgum \ 
cum 2 fervientibus circa negotia ajfumf» fe reddere \ 
frifonar qmr, infra unum diem per quod quer* \ 
onerahit de debito. Ra. Entr. 26. I 

Def^ in Cons^ 22 s. prowife deliver, le quer,(efieant \ 
in Cufiod. fur arrefi.) deins % ou^ Jours & ne 
"?. mes compel' luy defire detain per jfemains. 
.^. Encr. 40. 

Eo quod def affirmans fe effe perfon cui legatio 
fuit Legat. ill' recepit ubi revera non fuit Lsga-- 
tee. CI.Afs. 219. ' 

Societas An^icana negotian ad In^os verfus So* 
cietat. Mercatorum London fuper Statut* pro le- 
vand' fummam non excedep duos Millhnes eo 
quod Societas MercatoK falfo (j^ malitiofe cla^ 
unabant diver fa bona imjportat. ^fortsfaB. per 
quod Societas Anglicana perdidit 3 partes forisfaB, 

Deceit. Suy vendition hordes affirmdndo fore ido- \ 
neurn adfeminand\ &c. & deliberandi horieum 
infirm. ^ combufi. Anglict Mow-Burnt, Cl 
937. 

Bar. al Deceit. 

M Narr. d§ cognitione fatisfaBion. fuper fine War* 
' ranto Barr. protefi. quod quer fee. ei Warrantum 

fro placito quod habebatur concordia inter partes. 

I Bro. 26. 
^od quer. retinuit eum ad cogn^ fatisfaBion Rf- 

plic. non ret. & Exit\ Ra. Entr. 38. . 
^od quer retinuit def. Replic. non retinuit. Ra, 

Entr. 32. 

r^uod def. fuit retent. per principalem infcript. ohl 
Ra. Encr. 18. 

Simliis 
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Si^nilis Narr B^rr' €fuod efuer^ retinuit def. adeem* 
parand, in una a£iiom d^ retjulfivit eum contpa^ 
rere pro ^uer, in omnibus aliis a6iionihus Replies 
protefi. quod non retinuit^ ^c. pro platito quod 
non requifivit comparere pro eo in omnibus aliis 
aBionibm Rejo* quod requijivit & ijfue, Ra. 
Ent. 20. 

Similis Barr. Replic. Rejo. & Jjfue. i Bro. 35. 

^r Narr pro irnpofitione ballii & Cogtiitione Ju^ 
did fineWar^ Bar^ quod quer per Jcriptum reti" 
nuit def. ad imponend. BaSiu d^ cognofcend. 
Judicium Replic. quod^^er. exi^cn. homo mini^ 
me liter atus (igiUavit fcriptum tanquam acquit-- 
tantiam pro receptione 20 1. c^ non profecution 
def. fiff fcriptum pr ad. non efifailum. Br.R. 91. 

^uodunus A. retinuit def ad projequend^ pro quer. 
breve de fuperfed' d^ recipiend. Nar. qui pofi 
Uro petit. Juffit fer*viend^ ad requirend, de quer 
refpons^ qui nullus deditjic def pro defeBu infiruSi^ 
on placitavit non inforni Replic quod A, non reti" 
nuit def pro quer. & Ijfue. Ra. Ent. 99. 

Verf Vic de falfo retorno utlegat. Bar^ quod ante in^ 
quifitionjuper brevi de utlegat. fall, breve pre* 
rogativ^ e Cur Scaccarii emanan direB fuit vie. 
ad Levand, debitum regis virtute cujus feifver. 
omnia bona d^c. Et denar* inde levat* habuer. 
coram Baronibus Scaccarii d^quod D. habuit nuU 
la alia bona demur inde. 2 Vent. 37. ABion 
negi/f. 

Non CuV per vie, aT ABion^ pur Efcape & fux 
retorn. Ra. Entr. 9< 

Al" Nar^ pur Efcape Jur Lat. Bar quod dof* ut 
vie cepit fuffiden fecuritat* de prifonar fecundu^ 
' formam Statuti pro capiend. Ballium Et traztrfe 
quod permift prifonar ire ad Largum ante cap- 
tion fufficien fecuritat. Replic* quod def ante cap - 

B b 4 tion 
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/JOB. ftcuriiiit. habttit netitiam quod breva Ji 

Lat- frcfecut* fuit fro recitperMkn' 80 1. Je Je^it$, 

Tho. ^4. 
Simile ptacitum Rtflic. ^md manucapMes fton 

burr fujjUim in Com' & Ifut. Dr. R. 96. 
SimiU pUcitum. Ra. Enc ]0(r< 
A^ Nar iftrfm baSivum Hbrrtatii ^0 Efeaft 

Bar* tjuod ncn cepit ntc arnfiavit. Ra. £[it 

87- 
Simile vetfus fuhmsr fer virum ^ uxtrem JStr 

^ued Ux' Per ajfmfuta viri mattdavit d^. prifi- 

nar'irt aa Largum Replicijuod Ux' tun mandm- 

vit. R3. Em. ;oi. 
Ferfui effciar' non CaV. Bro. met. 24. 
Htf. placisat ^ue U Ceflvdanct fiiit fttt &oia 

fat & nm fraudulent ma pur VMnabU Con- 

fderatioH. Replic. per maintetuau itl Qotmt 

Et Travers detbar. Rejo. & IJfue.fitrk'Trttvert. 

Re. Dec. 87, 88, 
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CHAPTER. 

Of Asiions on the Cafe on the Com'- 
mon Cujlom againfi Carriers and Inn^ 
keeper^ 

THere were criginally three Sorts of 
Adions grounded on the Commoa Cu- 1 

ftom, viz, for negligently keeping of Fire , \ 

iagainft Carriers, and Inn- keepers; the firft ^ 

of thefe being taken away by a late Ad of 
Parliament, we fliallhere treat of the two laft 
in iwo Sedions. 

S E C T. I. 

Of ABions on the Cafe againfi Common 

Carriers, ' 

Actions upon the Cafe j whereas the De- Cafciics 
fendant was a Common Bargeman, and '"*^**"fYhc 
ufed to carry from London to Milfion^ and o- common 
ther Places in Kent, that he delivered unto Cuftom, 
him a Portmantua and;o/. therein to carry, 
and gave unto him 2 d. for the Carriage ; and 
that the Defendant tarn negUgenter cujtodivit, 
that it was taken from him by Perfons un- 
known, and fo he loft it. The Defendant 
('confeffing the Receipt^ pleaded that he was 
a Common Bargemen ; but that he fearing to 
carry it, delijered it to J, D. to carry ; and 
that he gavefNotice thereof to' the Plaintiff, Pica a\l 
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and he agrci-J tlicieto, and dirctiarged Ittm 
of ©ic Carriage. Tlie I'laiiitifT craverfci 
TMmfc. rhar he did not difcharge liini ; and it via 
thcrcijpon demurred, and atljudgcd for the 
Plainciff, for the Delivery hy this AiTenr h 
not material ; but the only Matter traverfablc 
is the Difciiiirfiej which is ilTuabIc, And Er- 
ror being brought, was affigncd i Firft, Bc- 
cau(e tliis Action lies not agiinlt a Common 
Bargeman without a fpecial Promi^; Blji all 
(he Juftices and Barons held, That it a» well Ii« 
as againfl a Common Carrier upon the Land. 
Sectmdly they held, That the Travcrfe was 
good; wherefore the Judgment W3^ ='?'--':■■' 
2.Cro.;;o. Rich V, Kncjland. S C. J! 

*. Bttjc- the Lives 01 Paflengers, throw ovct- .. 
T^it'^ Portmanrua that has Sums to a great Value in 
t)irow(. a~ it. not knowing there was Money in the 
vtt-board. poitmsntua, no Albion lies, i RcS. Rt^. 7^. 

the Cafe of Graves and Brii-^e. 
llQw mde- In an A'^ion on the Cafe the PlalntifFdecIat- 
''"*-*■ cd on the Common Cuftoni,That Lightefmen 
ought to to order their Lighters as not (o dam* 
nifie the Goods they carried ; that the Defen- 
dant being a Lighterman (poii'd his Goods hj 
letting Water come to them. *Twas objed- 
ed, Thar the Plaintiff had not fhewed in hii 
Declaration that the Defendant was a Com- 
mon Lighterman, and that it was not precife- 
]y fhewn how they were fpoil'd ; but ilic 
Piainrlff had Judgment. Palm, y**- Sywrnt 
V. Darknei. — 

The Plaintiff delivered Goods n 
fendanr, who was a Water-Carrier 
LonJm 
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riJgc. 



livery 



was at Tirk, and the Goods b#ig loft 



Vg 



Defendant was fued for chem. And after 
Verdid againft him 'twas moved in Arreft of 
Judgment^ Firft, That it did not appear that 
there was any Agreement with the Carrier to 
pay any certain Sum, Secondly, That the 
Defendant was only obliged to carry 
them fafely from Hull to London^ but not from 
Tork toHuU; but the whole Court refolved^ 
That the Defendant by a general Receipt of 
the Goods at Tork^ is obliged to convey them 
thence fafely, tho* it was not mentioned. As 
to the other Exception, the Court faid the 
Carrier might have recovered on a J^antum 
wemr* and therefore tho' no particular Agree- 
rnent was made for the Price, was chargeable 
in this Adion. 2 Sid. ; 6. Nicolls v, Moore. 

An Adioi) upon the Cafe was brought, in Cafe lies 
which the Plaintiff declared. That whereas common 
according to the Law and Cuftom oiEnglaud^ Cuftom v. 
Matters and Governors of Ships, which go-^-p^^^^^^* 
from London beyond Sea^ and take upon them GoodsTa- 
to carry Goods beyond Sea, are bound to keep ^^^ ^"' *>y 
fafely Day and Night the fame Goods with- 
out Subftradion, ita quod fro defeSu of them 
they may not come to any Damage : And 
whereas the i? of May laft, the Defendant 
was Mailer of a certain Ship called the WtU 
Uam and Jobn^ then riding at the Port of 
London^ and the Plaintiff had caufed to be 
laden on Board her three Trunks, and therein 
400 Pair of Silk Stockings, and 174 Pound of 
Silk, by him to be transported for a reafon- 
able Reward of Freight paid ; arid he then 
and there did receive them, and ought to ^ 
have tranfported them, &c. But he did f© 
negligently keep them, that in Default of 
fufficienc Care and Cuftody of him and his 
'•*' '• ■ Ser- 
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I 1 ie.icied, a fpecta! Verdict 

w i^ 1 [m che Shi^ lay ia djo 

River ol /'..w-'f, in the Port ol Lonifaa, tD 
rhc Parilh of Stepntji in the County of AliJ- 
MtfcXf prouti &c. That the Goods were doli- 
verccl to the Plaintiff onboard the Ship, P'oar, 
&c. to be tranfporied to OtMz, in Sj>iiiH j thar 
the Goods being on Board, there was a (iif- 
ficient number of Men for to looK aftecaod 
attend her, left in her. 

That in che Night came n Pcrfbm, on 
pretence of pre/lfing of Seamen for the King's 
Service, and by Force feized on tbcie Sltin, 
(which were four or five found to be ItilliciE^oc 
as beforej and took the Goods. 

That the Mailer was to have Wages (torn 
the OwnerSj and the Mariners from che Ma- 
fter. 

That flic was of the Burthen of ifo TuD> 

&c. 

So the Queftion was upon a Trial at Bar, 
whether the Mafter was chargable upon this 
Matter ? 

It was infifted on for the Plaintiff, That 
he who cook the Goods to carry for Profit, 
ought to keep them at his Peril. To which 
it wasanfwered. That there was no N^sli- 
gence appeared in the Mafter; by ■ 
Law, if Goods are taken by Pirati. 
flcr fhall not anfwer for them ; j; . 
not the Cafe of a Carrier, for tbo' U-n-c iiie 
Good-^are received at Land, yet they are to 
'be tranCported, and being one intire Coo- 
rra^, they fiiall not be under one Law in 
the Port, and another a: Seaj the Mafter Is 



not liable in cafe of Fire or Sinking the 
Ship ; every one knows the Ship is liable to 
inevitable Accidents, and there is no Cafe of 
this Nature in Experience. And Serjeant 
Maynard added. That this differed from the 
Cafe of a Carrier ^ for that he is paid by the 
Owner of the Goods, but here the M after is 
Servant to the Owner of the Ship, and he 
pays him, and not the Merchant. The Court 
inclined ftrongly for the Defendant, there 
being not the leaft Negligence in him j but 
it was appointed to be argued. It was agreed 
on all Hands, That the Mafter of the Ship 
fliould have anfwered in Cafe there had been 
any Default in him or his Mariners. 

The Cafe was argued two feveral Terms at 
the Bar, by Mr- Holt for the Plaintiff, and Sir 
Francis Winnington for the Defendant, and Mr. 
MoUoy for the Plaintiff, and Mr. WaUop for the 
Defendant ; and by the Opinion of the whole 
Court, Judgment was given for the Plaintiff. 

H^/e delivered the Reafons as followeth ; 

Firft, By the Admiral Civil Law the Ma- 
fter is not chargeable fro damno fatali j as in 
Cafe of Pirates, Storm, &c. but where there 
is any Negligence in him, he is. 

Secondly, This Cafe is not to be raeafured 
by the Rules of the Admiral Law, becaufe 
the Ship was infra corf us Comitatus. Then the 
firft Reafon wherefore the Mafter is liable is, 
becaufe he takes a Reward ; and the Ufage 
is, that half Wages is paid him before he goes 
out of the Country. Secondly, If the Ma-* 
fter, would he might have made a Caution' 
for himfelf, which he omitting, and taking 
in the Goods generally, he fliallanfwer for 
what happens. There was a Cafe not long 

iince. 
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flnce, when one brought a Box to a Car- 
rier, in which there was a great Sum of Mo- 
ney V and the Carrier demanded of the Own- 
er |to know what was in it, who anfwered. 
That it was filled with Silks, and fuch like 
Goods of mean Value v upon whieh the Car- 
rier took it, and was robbed ,• and refblved 
that he was liable : But if the Carrier had 
told the Owner that it was a dangerous Thing, 
and if there were Money in it; he durft not 
take Charge of it, and the Owner had an- 
fwered as before, this Matter would have ex- 
cufed the Carrier. 

Thirdly, He that would take off theMafter 
in this Cafe from the Action, muft BSSgn a 
Difference between it and the Cafe of a Hoy- 
man, Common Carrier or Innholder. 

'Tis objeded that the Mafter is but a Ser- 
vant to the Owners^ 

Anfwer. The Law takes Notice of him as 
no more than a Servant. Tis known that he 
may impawn the Ship if occafion be, and fell 
hona peritura \ he is rather an Officer than ai 
Servant ; in an Efcape the Gaoler may be 
charged, tho* the Sheriff is alfo liable ; for Re- 
fpondeat Superior, But the Turnkey cannot be 
lued, for he is but a meer Servant: fiy the 
Civil Law the Mafter or Owner is charge- 
able at the Eledion of the Merchant: 'Tis 
further objeded^ That he received Wages 
from the Owners. Anfwer. In effed the 
Merchant pays him, for he pays the Owners 
Freight, fo.that 'tis but handed over by them 
to the Mafter; if the Freight be loft, the 
Wages are loft too ; for the R ule is, r 
is the Mother of Wages : Therefore t 
Declaration is^ That the Mafter recei\ 

W- 
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Wages of the Merchant j and the Verdid: is 
that the Owners pay it, *tis no material Va- 
riance. 

Objedion. 'Tis found, that there were the 
ufual number of Men to guard the Ship. 

Anfwer. True, for the Ship,, but not with 
Reference to the Goods ; for the Number 
ought to be more or lefs, as the Port is dan- 
gerous, and the Goods of Value. 3; H.6. i. 
if Rebels break a Gaol, fo that the Prifoners 
efcape, the Gaoler is liable ; but it is other- 
wife of Enemies. So the Matter is hot charge- 
able, where the Ship is fpoiled by Pirates j 
and if a Carrier be robbed by a hundred Men, 
he is never the more excufed. i Vent. 190, 
and 238. Morfe v. Slue. S, C 2 ^^^'866. 5. C. 
2 Lev. 69. S. C Raym. 22. S. C. i Mod, 8 f. 

Cafe againft -4.. and B. Part- Owners of a Goods ate 
Ship; for that he put Goods on board, and {f^^^o^^ 
the Defendant undertook to carry them fafely fault of the 
for Hire, but yet was fo negligent that the ^*pc'm/* 
Goods were fpoiled- Upon Not guilty plead- piofed by 
cd, in Evidence it appeared that C* and D. ^^^^y^^cn 
were alfo Part-Owners, and that the Ship areiia^iif" 
was under the Care ot a Matter, to whom *«* ^^p^^ 
the Goods were delivered j and this being Freight, 
found Specially, it was argued /^rt? ^er\ That 
the Adion is grounded on the Wrong, and 
may be againft all, or any of the Proprietors : 
There was alfo another Doubt ftarted, and 
that was, Whether the Owners were liable^ 
when in truth they did not undertake, but in 
FaA the MaAci: fuper fe fufcefit ? Eyr^, Juftice, .. 

held. There was no Difference between a igalnft ^c 
Land-Carrier and a Water-Carrier, and that Owners, 
the Matter of a Ship was no more than a Ser- 
vant to the Owners in the Eye of the Law • 

and 
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For he that and that the Power he has of Hypothecation, 
ITr^Sn. &c. is by the Civil Law. Et per Holt, Chief 
dertakcs Juftice^ The Owners are liable in Refpec^: to 
for him. ^^^ Freight, and as employing the Mafterj 
for whoever employs another is anfwerablc 
for him, and undertakes for his Care to all 
that make iJfe of him. Secondly, the Court 
held, That all the Owners are liable, for they 
are charged in point of Contract, as Em- 
ployers, and are equally entitled to the 
Freight ; either Matter or Owners may bring 
art Adion for the Freight; but if the Owners 
bring an Adion they mtift all join, er£^ thejr 
muft all be joined ; as the Freight belongs to 
all, fo all are equally Undertaking ; arid st 
t^hcAc®^^^^ of Truft in one, is a Breach of Truff 
tionrouft ' in all J as where two make one Officer, the 
be brought j^^ of (he one is the Aa of the other. Third-^ 
^Part. ly. The Court held. This was not an Aftionf 
Owners, ex deliStoy but ex quafi contractu ; and it was not 
the Contraa of one, but of all ; that there 
was no other Tort but a Breach of Truft ; 
wherefore the Court gave Judgment for the 
Defendant, becaufe all the Owners were not 
joined. 2 Salk. 440. Bafon v. Sandford &* af 
S\C> Show. 29, 10 r. 
When the ^^ ? Carrier take Goods to carry to D. ind 
C2rrier,not they in a Common Inn are ftole, the Owner 
ot^h^*^"" of the Goods, not the Carrier, fhall have an 
Goods (hall Adion for them. See Dalifon 8. and ^a^rt, 
have the Xho' in Adions againft Cariiers gencral- 
TOsAdion ly, 'tis laid to be by the Cuffom of the Realm, 
lies by the yet it is indeed Common I aw ; and the Efe- 
g~ claration is good with fctting forth the Cu- 
ftom, tho' it is the more ufual Wj > 

cording to feme Opinions, the ^ i 

h 
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forth the Cuftom. Hob.jj. Ricb v. Kneela^J^ 

2 Sid. 245'. Mathews v. Hopkins. ^ . 

The Carrier is liable by Reafoii of the KV* 
Reward he receives for the Garri.ige> tho* he Reafon of 
is robbed. 5: Mod. 89. Daljlpn v. Sanfon. 2 ^^^^^^^ 
Vent. 259. Morfe v, Sku. 

In an Action againft a Common Carrier j On DecU- 
the Plaintiff declared. That he was poffeffed '^^^Jj;, 
of divers Goods (wi5i J ^atuor foculk argenteis C^intr^ 
uno poculo argenUo duabus feriebus aurearumfibii-^^ }?^ 
larum (Anglice Sets of Gold Buttons) una ferie the Thingi 
C/anorum c^ Granatorum (Anglice a Set of Turks ^^^ 
and Garnetsj and of divers other Things in 
the Declaration mentioned ; and that^he de^ 
livered them to the Defendant to carry from 
Bur/ St. Edmonds to London, there to be fafeljr 
delivered to the Plaintiff, and that he pdd the 
Defendant ; ^ Shillings for the Carriage ; and 
chat the Defendant afterwards^ thro Negli- 
gence lofl them. * The Defendant pleaded 
Not guilty J and after Verdid for the Plaia- 
lifF, it was moved in Arrefl of Judgment^ 
That the Declaration was infufiicient. Firfl 
he declares of four Silver Pots, and then after- 
wards of one Silver Pot, and doth not lay, tsno 
alio pculo ; and the fame Omiflion there is yi 
divers other Parts of the Declaration - fed nm 
allocatur t for if for the Word alio ot aliu the 
Thing mall be taken to be the fame^ and Co 
a Tautplogy, then the Jury Ihall not be fup- 
pofed to have given Damages for the Things 
10 laid } and if in Conflru^ion they are to 
be taken as divers Pots^ then Damages are 
well given for them. 



Secondly^ And chat which was moft infifled 
on was the Incertainty of a Set of Buttons, 
and not faid how many Turky Scones^ and how 
many Garnets ; as an A^ion of Trover proJm- 
€iHtit avitm matricibm & agnis has been held 
naught, for not fetting forth how many Ewes 
and how many Lambs. 

But the Court here held the Declaration 
well enough ; for a Set is a fufficient Certain- 
ty, being intended to be well known to thofe 
that deal in fuch Things, and in what Num* 
ber the Precious Stones are placed in fuch 
Sets. The Cafe of Tailour and IVtUs, trin. 2 1. 
Car* 1. Rot. ;o2. J8. jR. Trover decern f mum *ue* 
hmrn d^ uguiarum {Anglke ten Pair of Cur- 
tains and Valensj where the Plaintiff hsrd 
Judgment, in as inccrcatn. In Styk 419. 
Trover for two Pieces of Cloth. ^//«Cw.a44, 
a Hatband fet with Pearls and Diamonds • 
the Plaintiff had Judgment in Troven Std 
Nota. In that Cafe no Exception was taken to 
the Incertaimy. Mod. Rep^ 46. and SU. 445-. 
Hf rl^ift 2ind LafH. Vide Stjk ^'yo. An Ai9:ioil 
againft an Innkeeper for a Pack of Cloths, 
and other Goods loft. Sic Nata, A Carrier s 
Pick a fufficient Certainty, z Vm. 78. Cham* 
btrlain v. Cookn 
When a An k&\oti upon the Cafe upon the Cuftom 
Stage of the Realm was brought againft the De* 
S^'bcT fondants, being Matters of a St^ge-Coach ; 
Carrier and the Plaintiff fee forth. That he took a 

V comirtoS^ P'*^ i" ^^^ ^^^^h for fuch a Town, and that 

Cuftom of in the Journey the Defendants loft a Trunk 

the Realm, ^f ^j^^ Plaintiff's. Upon Not guilty pleaded, 

upon the Evidence it appeared. That th \ 

Trunk was delivered to the Perfon that dro \ 

the Coach, and he promifed to take Care I 
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it, and that the Trunk was loft out of the 
Coachman's Poffeffibn; and if the Mafter was 
chargeable with, this Axftion ? was the Que- 
ftion. Hohj .Chief Juftice, was of Opiniohj 
That the Aftion did not lie agaioft the Ma- 
fter ; and that a Stage-Coachman was not 
>within the Cuftom as a Carrier is^ unlefsiiich 
as take a diftind Pi^ice for Carriage of Goods 
4as well as Perfons, as Waggons with Coaches i 
and tho'che Money be given to the Driver, 
yet that is a -Gratuity, and cannot bring the 
Mafter within the Cuftom • for no Matter is 
chargeable with the ASts of the Servant, ibiit 
when he ads in Execution of the Authority * 

given by his Mafter^ and thenth« Adofthe 
Servant is the Aft of the Matter : And the 
Plaintiff was nonfuited. 3 SalL 282. MiddUton 
^erfus Fowler. 

Of ABlons on the Cafe again/l Carriers. ^ 

Actions on the Cafe againft Inn- keepers All the 
^ ^re, as indeed all f dions on the. Cafe ^Zn^'^ 
are", bjit of Mpderti Invention, and introdu* innkeeper 
cedby^thofe who are probably ignorant of ^^^[^5^^^ 
the prpper Remedy the Law' gave in fuch the Wrk. 
Cafej for it appears by the Regifter^/o/. toy, 
*THat Atftions agajirft Irin-keepers were ori- 
ginally Anions' of ' Trefpafs. The AVric runs 
'm thefe Words j 
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388 9Simi on t|c Catis apCnS 

The Form Ty iB% bicecotiiitt ^ttttl taltttcm fi 2C« be iR« 
**»*°^- JCv ftibefcaetoj nottcc in Comftatu ^o^t^ 
fecertt tt fttutum he clanto^c (oo fttvunr^o tttnc 
ponr, 9C. 1B« fie ^« 9c. an tcrponfienS tarn nobisf^ 
9C« qaare tttm (ecanDum legem 9 ton^^ Kr^pni 
ntftti angf tiofpicatoKS^ 4nt io(pitta ttmtmunia 
cenent an fiofpieaniium fjomine? s partem ubi f# 
larmont^ botpitui eiciffunt ttanrenme0 f tn etstirm 
borpttanf, eojom bona 9 tacalla infra bofpttta 
ilia ejciQentta abfque rnbftractione Ceu amtlTjone 
cuSoDtre nie 9 noae teneantnr (ta qnoii pjo 9£^ 
Uau tiftoium ^o(picato}umaut (etbiencium fno}' 
bo(ptttbtt0 bnlnfmotii bamna non ebeniant nilo 
mono QuiDa) ntalefattojeB qnan&am camera) in qua 
pteli'SC. benienbo jnegotits; noftrfe betrnd S.oit^ 
son infra ibofpttiam pjet ]B« apat !^. ^otf^tatus 
fntr tn nefedu ipfins^ bi gtarmto noctanttr 
fcegerunr, 9 bona 9 catalla e|a0bem s:^ at m# 
lenciam Diginti librae am ibtoem inbenta ne cnon 
biginti Ub)a0 oe oenartts in petnnia nnrne raxa 
ibtoem essentia ceperont 9 afpojcabernnr^ 9 
alia eno}mia>9c« abnoftrt oamnnm 9 eontemptum 
9 ipfius SC^ oifpenotum non mttimm 9 sralNi^ 
men ac contra pacem noSram 9 )iabea0> 9c. 






And it is well obferred by my Lord Coke in 
his 8ch Rep. p. 32. in Cal/s Cafe^ That the 
Writ is the Ground of the Common Law ;*and I 
that all the Queftions concerning fuch Ai^ions 1 
may be refoived by a proper Application and 
Conftrudions thereof. For, 

Firft, The Party that is chargeable as an 
Inn-keeper, muft be a Common Inn-keeper; 
and no other Perfons but fuch, are charge^ 
able for the Goods that are loft by thofe they 
entertain. See Ccke ubi fufra. 

Sef 



Secondly^ Inns are for Travellers j and if 
a Neighbour come and delire a Lodgings 
fuch Perfon is not a Gu^ft to recover in at| 
Adion againft the Inn-keeper. Coke uH fupra. 
See Nev^ Dyer f> i y8. in the Margin* 

Thirdly, The Inn-holder is only anfwer- 
able for the Things of his Gueft that are with- 
in his Houfe ; therefore if at the Requeft of 
the Owner an Inn-keeper turn his Gueft's 
Horle to GrafS) and the Horfe is ftollen, the 
Inn* keeper is not anfwerable ; otherwile if he 
turn'd him to Grafs of his own Accord. See 
Coke ubifufra* and 4 Leon. 96. 

Fourthly, There muft be fomc Negled or 
Default in the Inn-kewer or his Servants $ 
nor will it be any Excule to the Inn- keeper to 
lay he delivered the Key to the Gueft s, nor 
that when the Guefts delivered (he Goods to 
the Inn-holder, that he did not acquaint him 
with what they were, or that the Thief is dif- 
covered ; but if the Gueft is robbed by his 
Sii^rvant or ^.Companion, the Innholder (hall 
not be chargeable, becaufe it was the Gueft's 
Fault to have fuch Perfons with him ; other- 
wile if a Gueft is appointed to lodge with 
another by the Inn-keeper and he robs the 
Perfon he lodged with. See Coke ubi fupra. 
and Moore jS. Sec Dyer i fS. NewBenl 6o» 
Fifthly, Tho' the Words of the Writ are bona 
e^ catallay which properly don't comprehend • 
Writings or Deeds, which are Evidences of 
Rights and Chofes in Adion, yet by^Reafoa 
of the Words itaqmd hoffitibus nullum dam' 
num evtniety they are comprifed ; and the 
Plaintiff in fuch Adion may on the General 
Writ declare Specially ; and the Words of the 
Writ being only concerning his Moveables, 

C e 3 the 



the I;in-.holder (hall n<Jt anfwer Jor ariy Da- 
mage dpnp to his Perfoq. , 8 Ccke nbi fupra: 

. Fer Doderldge, If one lodge in an Inri thfee 
Days fucceffively, the Inrt-hOid&r is not an- 
fwerabie far his Goods if they are ftole out 
of his Chamber j by the Old, taw a Pferfon 
was called a Traveller the firft I?ay^ no Body 
knowing whence he came nor whefeive.weilti 
on the lecond Day he was qaHed Hngcn HinJe^ 
and the. third Day a menial Servant ; and by 
the Old Charges in Leets it appears that the 
Inn-hoider was refporifible fbr.jiim as hi^ Ser- 
vant. LatcbSS. Guillelm's C^k. Df. tfSr 

If an Inn-keeper refufe to provide. a Tra- 
veller's Horfe with Provender, ahKdioa oii 
the Cafe lies. See Keil. yo. . Dyer if8. 

If an Inn- keeper dired hh Gucft to place 
his Goods in a particular Room tindet Lock 
and Key^ and that unlefs he puts them thcrfe 
that he will not be anfvverable for them^ irid 
the Gueft refufe it, and put them in another 
Place, if they ^re taken away tfa(5 Inn-keeper 
is not chargeable with them. See D/er 266. 
See Moore 1^8. 
Cafci/fr. . An Action upon the Cafe ^as brought a- 
inn-hoider gainft an Inn-keeper upon the Ciiftom of 
Aaion?^ England, for the fafe keeping of the Things 
and Goods of their Guefts, and he brought 
this Adion in another County than where the 
. Inn was ; and it was faid by Clinch^ Juftice, 
That if it be an Adion upon the Cafe, upon a 
Contrad, or far Words, and the like trstifi- 
tory Things, that it may be brought in any 
County ; but in this Caic he faid. It ought to 
be brought where the Inn Is. Godb. 42. 

An 



An ketioti upon the Cafe againft an Infi- j^^^^Jj^i 
keeper of Str^tton-AuiUy in the County of ilS-tJoidcr 
Ox^n^ and declares upon the common Cuftom tho*hcwa$ 
of the Realm, Tha tan Inn-keeper fhouldke^p J^^f"^ 
the Goods of his Guefts fafeJy, &c. The 
Defendant pleaded, That when the Plaintiff 
lodged with hhn^ he was (ick^ and of nm fane 
wemorj by occaflon of his Sickneii^ whereof 
he then languilhed. And it was thereupoa 
demurred, and adjudged without Argument 
for the Plaintiff. For the Defendant, if he 
will keep sin Inn, ought at his Peril to keep 
fafely bis Guefts Goods; and akho* he be 
ficky his Servants then ought carefully to 
look to them ; and to fay be is of man fane 
ptemorf^ it lieth not in him to difable himfetf, 
no more than in Debt upon an Obligation ; 
wherefore it was adjudged for the Plaintiff, i 
Cro. 6zz. Crofs *9. AnJrtTVi. 

Mafon brought an Adion upon the Ca^ How to 
againft Oraftm, for Goods imberilled out ^^^^ 
of bis Inn, and found for the Plaintiff. In inm 
Arreft^ it was excepted^ That he had not 
alledged it to be in Gfmnmni Hojfltlo {^art 
if both in the Writ and Declaration) y^ 
becaufe the Declaration laid the Cuftom for 
Common Inns, and then laid, That be was 
HoffitoftMs in hoffhio, the Plaintiff bald Judgr 
ment ; for it (hall be intended fand it is) 
J>amu5y nen Hoffltium^ if it be not Commune, 
iloi^ 145'. Mafmnif, Grafton* 

In an A^aionupon the Cafe, and declares Thc^fj. 
upon the CoTnmon Cuftom dF the Realm, fier may 
That in Common Inns the Inn-keepers ought ^^S *» 
CO keep the Goods of their Guefts fefely, Good°ftofc 
«id ail other Goods brought into their Inns ^^""^ *»« 
under their Cuftody, without Subftraaion, ^''''*°^- 

C.c 4 That 
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3^9 9afon0 on t^e Ca(js ass^S 

That one William BeedU, Servant to the Plain- 
tiff^ was lodged at the Defendant's Houfe^ 
in Dunchwrchy and that he having there a 
^ag^ with 60 /. the Monies of the Plaintiff, 
therein^ qmdam malefaifores to the Plaintiff un- 
known, the faid Bag of Money in the laid 
Inn being, being in Default of the Defendant 
and his Servants, took and carried away. 
The Defend^tpt pleads Not guilty^ and found 
againil him ; and it was moved in Arrefl of 
Judgment, and after affigned for Error, That 
the Adion ought to have been brought by the 
Servant, and not by the Mafter; for the 
Cuftpm of the Realm is only for Travellers j 
and here the Mafter is not a Traveller ; but it 
was adjudged that the Mailer might well have 
the Adion ; and that fo it had been refolved 
before thefe Times. Secondly, It was moved. 
That this Cuftom was not well alledged j for 
there is not any /uch Cuftom, That hma & 
pat alia aliquorum aliorum fubditorumj &c. ihould 
be fafely kept unlefs they were Guefts j ftinm 
allocatur ; for the Cuftom is fuflSciently alledged 
to maintain the Ac^iQO. Thirdly, It was af^ 
figned for Error, That the Judgment was not 
well entred ; for it ought to have been quoi 
papatHfy and not in ntifericorJia^ according to 
the Precedents,* H/iK. f) H.j. Rot.* ^lo. the 
Old Book of Entries, 377. which is a Capias; 
■for this Adion cpmprifeth in itfelf a Contempt 
fontra legetHy &c* Sed non allocatur ; for it is 
not any fuch Attempt for which the King can 
have any Fine, as it is in AAions cofttra facem ; 
wherefore it w^s adjudged for the Plaintiff^ 
^nd this Judgment was affirmed in the Ex- 
jchequerHChamber. See this Cafe reported 
VVJfh rhpfg Re^fon?, Co}Le% New Bgoh of Entries, 



foL ;47. 2 Cro. 224* Beedle verfus Moms. S. 
C.Teh. 1 62. 

It was adjudged. That the Matter may 
have an A<ftion againfl: the Common Oftler, 
if a Servant be robbed there, and he need 
not ihew that the Servant was in his Journey, 
for he may be at the End of his. Journey, as 
at London about his Bufinefs*. Sir William Sands 
Cafe was vouched. Jerm. 7 Jaa Rot* lyjf. 
J5.. U. It was between Beedle and Morris y 
where the Plaintiff had the Adion* l^oy 7^1. 
Drofe againfl: Thairye. S. C Popb. 179. S. C. 
Latch 116. 

In an Adion upon the Cafe ; upon the Yguc^^ ^^ 
Common Cuftom of the Realm, againfl: the leaves bis 
Defendant, being ah Inn-keeper of Uxhidge,^^"^^^^^^^ 
for ? not keeping fafely the Goods of the Days a?tb€ 
Plaintiff, being his Guieft. Upon Not guilty ^^\?^^ 
pleaded, it was found by Special Verdift, t?rn Jh^y * 
That the Plainti|F being a Guefl in the laid areioft,i, 
Houfe, went from thence to London^ and left kc^eiir"" 
his Goods to the Defendant, faying. He cbargeabia 
would return within two or three Days, and 
in the Interim his Goods were ftolen when 
he was Abfent ; and whether the Defendant, 
as an Inn- keeper, by the Common Cuftomof 
the Realm, Ihall be charged without any Spe- 
cial Promife for the fafe* keeping of them ? 
was the Queftion. Fofiery Serjeant, for the 
Plaintiff, moved. That he Ihbuld ; for when 
he was a Gueft, and left his Goods for fofhort 
a Time, and promifed to return fo fbon, and 
returned accordingly, he is ail that Time ac- 
counted as a Gueft^ and (hall be (aid to be a 
Gueft to charge the Defendant as an Inkeeper, 
according to the Cuftom of the Reahn : And 
it was adjudged in the Cafe of Sir Edwyn 

Sands 



894 SaKoitf mi tie C«ft agaiiit 

Sands where he came to an Inn^ and lodg- 
ed^ and went out thereof in the Morning, 
and left his Cioak-bag there, intending to 
return at Night, and at Night returned ac- 
cordingly ; and in the interim his C!oak-ba^ 
was ftolen ; that he might have bis Reme^ 
dy by an Adion grounded upon the Common 
Cuftom. So here, &c. Wherefore, <Sr<:. mi- 
hamsy If one comes to ^ Inn, and leaves his 
Goods and Horfes, and goes into the Town, 
and after returm, and in the Interim his 
Goods are itofen^tio Doubt but he is a Gueft^ 
and (hall have Remedy ; and fo was Sir EiL 
wyn Sandsh Cafe : For fais Abfence in Part of 
the Day is not material, but he is always rc^ 
puted as a Guefl. So where one leaves his 
Horfe at an Inn, to (land there by Agreement 
at Livery, altho* neither himfelf, nor any of his 
Servants lodge there, he is reputed a Gueft, 
for that Purpoie, and the Ii3n«4ceeper hath a 
valuable Confideration ; and if that Horfe be 
ilolen, he is chargeable with the Adiioo 
tipon the Common Cuftom of ther Realm : 
But in the Cafe at the Bar^ where he leaves 
Goo<& to keep, whereof the Defendanr is not 
to have any Benefit, and goes from tbenot 
two or three Days, altho' he faith he wiH 
return, yet he is at his Liberty, and there iie 
is not any Gueft during that Time, nor is the 
Ion-keeper chargeable as a Common Oftler, 
f&r the Goods ftolen during that Time, un- 
Icfs he makes any fpedal Promiie for the 
fiife keeping of them, and the AAion ought 
to be grounded upon it ; and of that C^i- 
xiiot) were all the other Juftices; but beca^^ 
it was a new Cafe, they would advife : 
^djmrnatur. 1 Cro. i88. Gtllef V. Clefk S. i 



Herherr, a Carf ier> brought^ sm Adien up- ^'*'^"'' 
Of) the Gafe againd L/ifie an Inn- keeper) for Goods loii 
Goods lo^ out b( the Inn, (w«.) certain J'^f <^^ »« 
PacKs foH of Lihen Gloth, arid o«her Goods j fer v«? 
and ^cer Verdi^d for the Plaintifl^ it was mo ^^* wicb. 
vcd in Arreft of Judgment, That it doth not ,^t£ Til 
apt^ar by the Declaration what Sort of Cloths ioe or the * 
viras in the Packs, nor o^ whac Vaiue the cloth ba- 
the Cloths afid Goods were; and fo the ' 
Declaratiod is Incertain* But RaUe, Chief 
Juilice, anfwerSd, That the Deiclaration is 
^ood enough, elpeeially now, there being a 
Verdia in the Cafe, Styk |7g. Hitiert and 

A Precedent of a t3ectaration agaiaft a 
iComnion Inn-ke^>eiv 

Atfiinfoh ^^itamt tmtAmta Wtx^ 

ita U Bbll aM Sarazehs H^ad without 
Afd^ate U m^m Ip&f , $c« $ tB DtOcH l^ttD* 
ifftih m<t(itHtnt ft$^ t cM'd'tt^Pi iTotS) {i««i9 
ntltte aitgm |i!({rif&lb»clS4Htcjltt)tttt«^ |drp(tfft 
tttitm » ctttlW m |i^Ci^ttafi9 ^mitre^ per patted 
tir itbi Qof^fcf ft ^tStrnt ttanr^tmt^ie; ^ fa dm« 
^ofpitai^ eo2ttm bona 9 catalla tnfta bsTlfttta Itl 
cjriftelt) abf^ fubSta^ione feu amilTtone faltio 
cttSoU me 9 ttotfe teneantur Bita qnoD 3} uUtta 
i&u|u(moDt i^oCpttato)' feu ferbten) fuo^' i^orpttitms 
j^ttjuCmoDt nampii) non et^entet uUo motio ac cum ^S 
Bl«ante tiectmnm Diem^at|atinolE(eg.\Do)Ti)Jacobi 
nnp !Segt0 0ngf , $c« uni^ectmo $ ebuem Dectmo Die 
'^att anno nnoectmo pDtcf 9 coco cempoje p]| 
|)ucuf$ apun London j^tiicf in paroc^' (antfe 
Catharine Cree-church in teattia Be Aldgate, 

London 



'39^ Warn an t^e Cafe agafni! 

London tenott 9 cuBoDibtt ^hicf commune iotpt^ 
tium t^oC^ 9t. ^Dicf €umqi eciam pieo fl ^ntcf 
tectnto oU ^att anno unDecimo (nptaoicf uc UU 
pe$ tpSu0 % lefpicaf fuiaet M Ditf o fiorptdo $faf 
|l« apuD London in parocl^ta 9 matDa j^icf (Bt 
3oem 0. aotunc 9 ibi^tm DibeKa bona 9 catalla 
tpfin^ a. appi" tiif tna par" tibtalia) an^^tcc Stock- 
ings an tmUntf fcic ToIiS trta pac' Clitrotbecac' 
^ngr Gloves ab baUni? bccem CoItK u^ paif lu 
fiulaif crutaf dngl' Garters a) balenc? bccem 
oenac' nn) btrgal carbaS bocaf Lawne ab l^aUtu; 
nobem Tolttt buasi bttgaf catbaS pc|o)i0 angf 
worfer Cobwed Lawn> ab balenc? tttum UM 
9 qnatuor bcnat uii) par' ttbiar l8neo}ttm 
0ngi; worded Scockings ab baUn(f barat (0^ 
itt ttii^ inbac? flngf a Shirt ab balcnc? becem (tkf 
Hi ni^apincto)* angr a Hankercheif, ab ba^ 
lent? tttnm MiS in W»iti^ tUuii tu^ cttStft 
ipOuiei Bl. attuitt » portable quibam tamin maley 
• facto}C0 etbem 0. ignof poftea fcif pbicf bettmo 
bte 9. anno unbertmo fup^abttf' omnia tt^ 
pataC bona 9 catalla ^titt Sc tn WvUio pbuf 
Cub CuffoS ^faf i« apub iL«$bfef tn paroc^^ 
cyillcn) ob brfertS) bebfte cuttoiJ pfaf 3f. 9 ferbUS 
faor tnfra bofptdn) pbirt abinbe tcpei? 9 afjioj# 
labeif et alia enormia ei intnlit contta \t%m 
9 cong' pieil 8b bampS), 9f* dBt inbe, 9Ci Vi- 
dian 1 f I* 
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A Precedent of a Declaration againft a 

Common Carrier. 



Suff! ff. n Obertus Cooke nttp De Bury fanifti An Adioa 
JX Edmundi ftt Com) jMcE Cartier caf"uS 
attach fuic ao refponncnli Johanni Chamber- thecu^ 



lain in placfto ttatifgt' fap cafom, »c. CBt ntiDe gg^*** 
tUcm Johannes s Thomam Folkes 0ct0}n) fori) Commoo 
Unttitut quon cum potcf Robercus tertio oie p'f^I* 
jflDctob^te anno ttegnt SDooil Jacobi fecunot nup of g^? 
ISegt^ Angrte^rtfo 9 i^tn antea 9 conttnne poftea <ieiivered 
abinne tiucttf© fuit 9 aoftnc txittit Comnmnfe cany!"^ 
^o^taco^' (^nglice a Common Carrier; g^ pet 
totunt ioem tenipu0 ufit^ fait 9 contaebit s 
fetpCum 9 tettJieii) tnw turn dBqnto 9 plauftro 
(dngUce a Waggonj ipfitt0 Roberti Carrtai:' 9 The De: 
pojtai? bona^e^ catalla p aiiqatbus jjfonfe liuiuU a oJSm^ii 
moot cartiacioi^t pojtattoii) tcquirei^ $ rational earner. 
at merceoe 9 ftipenoio $intft folbentf ao ab 9 in^ 
ter Bury fandi Edmundi poicf 9 Cibtcaf Lon- 
don laitea agrcamenl 9 folntioid in ca parte fa# 
ctend 9 ^abcnS Cum^ ctiam femnS legem 9 
confaecnptnem ^ujus ISegni ^ngf omnes IfuinU The ca- 
moot Commune? po^tato^es qui bona 9 catalla ^^.J^ 
aliquant pfonaf j^ulufmooi carriatioiS 9 pojca^ £v^«w. 
tfu^ fie ttt ^fertut tequitei^eijs'heliberaf ertQeii) 
zU(B Cttbfttatfione Tpoltattone 9 amiffione (albo 
mucere cuftootte 9 cartiate oebent 9 tenentut tta 
quoo $ oefettu bel ;p oefalC taliiei Communis po}^ 
tato)i9 bel ferbienl fuo}' tittfurmoot bona 9 ^talC 
m fie ut i^fertur pojtauii 9 earrianit oelibetaC 
non fubtral^antttr (polientur Ten amittantue Cum^ 
que etiam poitfktsi Johannes poicto tettio oie ocro^ 
inti dnno tertfo (up^aotcto aput Bury fandt 
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the Par^ Edmundi $bicf poITefftotiaf futtTct i^ boQf0 9 ta- 
S?G^ caIU0 fequenf bioifC i^e fitiabud arsrhceiioi Cta^ 
deiiteitd tesisi (aii{^ Solrars) lum dba j^eiibi (^Blucl' a Ba^ 
to Urn. f^ji^ quatuo; CMifi^Ubjto acgentets una patf^ 
na p)0 cmtttttfo)U0 (flngltce a SnufFer-panj 
It® fiai' accented}' mmmtojiojitttt fSngiice 
a pair of SiiuSecs)CeF niUiliUf (flngf Tumblers) 
imtfm 9dmU» atf^ceto <iiea^ T^a-pots^ una* 
Iitt0 (etiebtt$ (MngS Sets) atj^meojmtt bafoiila^ 
fiiin (dttQf bocal Cafters)^iitn4>iir£fitttew( iQin^ 
.talMli0 r^Sn^ice Chafing-diflies; mhm acgc^ 
(€t0 /pi](ioH!t(0 f nctpttaid ( Ung^ Tobacco Boxes) 
firilms tojaiits fifin ba|ri0 acseiudjs /(flngf Loc- 
ket Corals) txihim ^oxUb asgeiiteifi; .(Doca( 
CaneJ quatuo} pa(ttii0 mo^e Biauaneptttfe.C^dnfff 
wtmi (a- Japama'd^ocsjQttacaiK^ pocqliB argcm^cte luiDC^^ 
^''-^ (itn MMl» Bx&ntm tmaim iamintd at06tiui(( 
Wftot^ («. 'tnolKts iiticis ^ngentelp; (mff >Coffee-rdi(hes) 
^IcH^ota ^"'^ .p<>«J4o itpgenw f*«(tf a Child s Pot)»uiio 
andean. €aii6ddii}o M^mttc C&ocat a Maod Candle- 
Srfbjl^ Aick) una iitJgfmca.fppwUi (0iigficc a (Ladle) 
!&uobtt0 cttl^tte ^ iitBoriw I'ja^gltee {Knives and 
Uncertain. Forks) uunficim mtm atgemi fe?nial*tnj)tbai:$as; 
argentf a0 m^w /((aiisltce Silver Cdjr^ ) l^ftabttS^ 
Xeue1m0 fiSnglic^ S$t^ auMaiRini liSlmlaniin 
(Hn^Utt £uc(Qn$) ;(ept(m aimiilw ^aytoatiS 
(Sngf Stone Rings) 'qiiatita? MaTG^ni ^^t$i9 
^%o can^eli? (^ogl^bocaf <aik So^ket$t>Miobn0 
jit]i^G(bii0 jp^pailMre ipcariutco (Unfj^ice ^niifi^ 
iBoxes) (litinqg p^ fibnlatiim ^rfriircalttiuimm 
'('flngU^e Nkitk' 8uckleOtPuMecfm*&b|(Ii0'C«p^ 
urn iaptUte oj^f (:£lttslke <£iven iSconei&uc- 
cons) una'fertrC|>ano)um^4^nato;' fflngiice 
a SecdfXuitk-es -and 6arnecS:J>jre)r^piir ^eai 
'fitatlavum fejev^aiflafriimiiun fiimlatttm (SiiMBtfcc 
Wints (/»- Scone LButtonsj<itta&iia;^ya(uU0 $ {muCCuMico 
*''^ mitt warginatiss (3tigl(te socal fmgle dp'd 
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CofFee-difhes) ^ttoMrim lotigts ^ mmctim te* 
tunOiB &tuU0 taptt^m (janoiltcc (tone Buttons) Wanf/^jL 
ftr. argcnui? rtttdlig (5liigf Scoops) oflo p«r ft-- ^"'ij^*^'** 
bulai' (9tigf Buttons; una SD^eca argincra ("toOiP tons^t^"^" 
caf a Springing-Cafe) quatuo) poculije; titojc 3^" ^'^• 
paiiie pi£ti» Duplicaf uiacginaf (0ngf ijocal iJr^f^^ 
japann'd double tiptMugs) Diifilug pctuUs mcje vvaiu^ f^. 
aapanne ptoi? ( angtice JapannM- MugsJ turn wantsr^ 
peDtbuB unice matginaf un- pac^ pari^oxam ///v.) 
CanccIabjD?tim argciueo^' reptrm poculfe lapli^ ^^^y^ (^. 
X>m {'Docal Firc-ftone Mugs J WobuB pociili^ Wantsf^ 
pfctis uuplical marginal Ccic parfttiD pceulij^ CliO:^ ^^^) ti>n€c. 
cat Mugs) Duobttsniagnte pocHlie (Socaf Mugs J /,vf ^' ^^ 
tttpUcat margtnat utto poculo (bcral a Mug) w^nts f^- 
unice margiuaf tt&m& piriinbu? pjo ptcunia "^-^ 
fanftt Money*Boxe«; buobuK poculiie; (botaf 
DranvCups; una pitioe p^o cibctljo (2ng£ a 
Civet Box)f tredoetim cocblearibus argcntcis tin^ 
XKtim argenteis fucculifii (Bngf ForksJ ? w'ginff 
9 duabttjs PCCU0 aurtflioca! Guineas j ao baieutiam 
cincum otfogtnta 9 (eptem hbiamm qminmectm 
(oiibo}' 9 quin4U£ Ddntrmum m dc bonis 9 
catallijE; Mb pjopjiiB, !©e fie IntJf poffcWctiat' t%^ 
ifteiD teem Johannes poftca itit foDem tcrtio m'c 
^ctobjis anno ttuio fupjaS apuD Bury Sanai.Ed^ 
mun^i ^ml 115ona 9 Catalla ilia ^fal Roberto 
dD cawm a Bury S, Edmundi ufCiue Cimtaicm to be car- 
London J&icf falM Ducrnti cuilcfi ?t carrianU tra< ned from 
DiWfiet ?t DClibcratrctj pfal Roberto al^tunc 9iU6 ^^ '** 
p ntantbuis (olbilTet. trcjs (oiiDO0 kpiis montf 
^ttgite p^ocartiatton) 9 po^tnuoii) bonc;;nm 9 ca^ 
tallojum tI!o}um que quiocm bona 9 caraila^Dicf 
y>6 Robercus ab uuvx Bury SancSfci Edmundi 
pBirt uique ?uicf Cibitaf London laibo cuccnS 
ciiftouicnfi 9 cartianU 9 ^^ift' trrg ioliuoe p?o car^ 
riatioii) 9 po^tactoue co;im$ aDtuncs itti^emba^ 
iuiC'et 9 reccpilfet puictup camen Robertus bona 
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400 asfotitt an t6e Cafe agatoS 

f catalla pdtcf pott ttltbirationem intie c&em 
Roberto |a]tca confuetuutncm $Dicf ^oStciofi^ 
fte onerties commttm? ponatoif ^tt enigcnf non 
catrtabit a(qae Citoital London ^i^itl (ec tDcm 
foSaw' Robsrtus hona f catalia ^Dirt tarn negligenf * 
loft than, f mp^oDtue caffooibtc catttabic 9 t^trpofutc qttoQ 
P)o Dcfecf bone cure 9 CuftoS tp6u0 Robert! 
bona 9 catalla ^okf pofica (cit quarto ote iSDtf ob^' 
anno SCctcio (np^aotc! apuo Bury SanAi Ed- 
mundi ^bicf amtffa 9 oepetott f oerunt ao oamp^ 
nnm ipfius Johannis oucentavum Ub}aram Ct 
inte ;pou(? (ectam^ 9c. 
^ocGoiity. ®t $otcf Robertus s Johann' Crasbe 9tt0}id 
ftt® beid 9 bef« bim 9 in|ui? qnanbo, 9c« ®t nf/ 
cit Qttoo tpfe in nnllo eS cuf be p}cnii{ri0 fopermtf 
ti intpoQf pjont ^otcl Johannes Chamberlaine 
(npetius betrn? turn ^neritnt (Bt be boc pcv^ 
fe tuperpatdam Ct $Dtc{ Johannes Cham- 
berlaine Umilil Jbeo p^eccpf eft tKitf qnobtte^ 
nice faf l^ic a Die fantte acrtnitatuei in me UptU 
nana? buobecim, 9c. per qno;^ 9r^ 9 qnt ner» 
9c. ao reco|(n)5 9c. qnia tam, 9c. 2 Yen. 7;. 
^ Chamberlaine v. Cooke. 
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References to all the Preccdems\} and De^ 
clarations againft tnn^^keepers and^ Cai> 
riers. - •• "'J- ' •'"'• ' ■■ 



VErfm Hoffitatwnmde haggttu & J^lir. tjuer^ 
in bofflHofm f»rd. Ra-Emr/4®4.'' ' 
Dt burfa cum dinar. Ra* Entr.^ 4©f, '* Vet. Int. 

zo. I BrOf 196. '. /v 

De bonis. Ra. Entr. 404. Co. Encr. 347. Afii. 

.40. ./«.'<..•■• 

De Sarcina aim bonis & deHar'^. Ra^Bntr. 464* 
Det^uo, s Co. 32. Ub. 259* Her. 24:5, 250./ 
De Camera noBanu fruQ. ai hmrs ^ denar af^ 

ffortat. Reg loy. 
De burfa d^ denar. q^er, in cu/lodia fervientis fui 

deperd. Co. Entf. 347. Ben. 169. 
Simile de dtnar\ Reg. 104. 
Verfus bof^itatorem de bonis in hoffitiofuo ferd. Tho. 
^42. Vid. lyi* 5iwi&, InftrCk 175. 
Simile de baga cum denar, in defeBu def. per male^ 
faHores ajprtau & perd. Tho. 74. Br.R. i}. 
Simile de equoperdw Ra. Entr. 22, 2;. 
Verfus Common WaWman de denar ^ bonis in cijla 

perd. Vid. 572. Inft. CI* 180, 185. 
Verf Common Carrier de bonis &' catallis ei delibtrat. 
adcarriand. perd* 2 Ven, 7f . Simile^ 2 Mod. 
Intr. 91. V I /V, !, I 

Tro bonis & catallis in rifco ferat . Br. R. 12. 

Barr. per non Cul\ Co. Encr. 347, 

^od def gratant, pernoBavif quer. (^ travers 

quod tenuit commune hofpUium, R a. Enc * 4^ ) • 

Vet. Intr 20. Afii 48. 
^oi def deliberavlt bagettam cum denar'* quer, d^ 

travers quod fuit af[crt' in Jefecfu deftndm Ra. 

Encr. 4O4. 
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4o» aafonti oit tige €$k aBitfnt^ fed 

^oad partem boncrum nm fummt imfottat. in 
boffltium, ijmad rtfid. JeliktraviP eaJemfirvienti 
^uer.per ejus pracept. fefaralh exit, inde Juii- 
dum pro juer. fttper tmo txitu, & pro defi fuper 

' alio. Ra. Encr. 404. 

^od ijuer* requitivit def, ponere equum adfafiur. 
jHifuitJie pofit* t^ abduB. per malefa&ores d^ 
travers quiift fait abdttB* per negligen. def. vel 
firvi^^ Replic. per maintenance de narr O* tra^ 
^ers quod requtfivit ponere eqmm ad pafiut^i* 

Hen 2^0. 

Bonanonfner abduB* per malefaBorei* Afll. 48, 
Simile in defeS' def. Afll. 48. 
VkrediBum & Judicium pro quer, Ca Entr. 3 47r 
Simile fro dejC Co. Entr. 347. 
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0( e£iam# 
N Trover^ how, T^^ffi 

» • ' r 

I 

On the Cfife lies for ifialttbns Trv^xQ^tntni 
of Felony, tho* the Subftanfce of the 
Indiftrnent wm only Matter of ITrefpafs, 

" ■- ■ 2r<5 

Whether it lies for ahlndiAment of Arreft? 

It lies not for bringing an Ai^ion^ tho* no-* 
thing due, unleis there be forne partictil^ 
Loft, which njoft be exprefly (hewn, x^^ 

Lies againft one not concerned if he procare 
A. to fue B; without. Cipfe/ ^ • ^ • jbiJ. 

Will lief I . foir malitioufly Caofing A 'to be 
indided, ftr quod^ be \% damniiied, i , In Pec- 
fon, as by^mp^ifonment. 2. In Reputation, 
as by ScancJal. ;. In Property, as by Ex- 
pence i and in the two firft Cafes, tho' the 
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IndicSkiiTent be infufficicnt, or Ignoramas 

found, but not in the I aft, fage^ x%% 

Whctbcr ie may be jointly brought againft 

two, 2^1 

Lies for malicious Suit in the Star-Cham- 
ber, ^ > 26z 

Lies for malicious inditing the Plaintiff^ be- 
ing; a juft ice. of Peace, for difcharging a Va- 
grant, ., BU. 

9ov procuring falfe Prefentment before the 
Confervators of the River T&ames, i6^ 

Lies for affirming^to the Sheriff more due than 
really, per ^uod he was detained in Prifon, 

Lies for procuring one to be arrefted for an 

extravagant Sum, ^ 26^ 

But not till the orfgtnaT A(5fcion is determined. 

Lies for arreting and detsiining till he confi^ 

fed a Judgment, , ., * IhiiL 

Lies for malicious Attachment of Goods, 267 
^Li^s-for maJij^oiKPu^lafifiy, , Ibid. 

Lies for fuing^n tne Name 'of another withouc- 

. . his 'Privity^ . . ^ ' ^ 271 

For fuing in an inferior fcdurt for a Cafe not 

ariiing. within the Jurifdi(^ion, 172, 27; 
Lies fo^ caufing oneto be arrefled for Felony, 

... ^ . . 22f, 244. 

No AAiph He? againft a Juftice for a Thing 

ignorancly ,done, ; 229 

No Aiftion lies for caufing one to be iriditfted 

of High Treafon, / . 2}i 

Aiftion', wheait don't lie for malicious Pro- 

fccution, -' 252,2^6 

Ko Acuon lies 1/. Juryman^ 256 

On the Care> in the Nature of Con(piracy 

ver.onc,. 257,240,265 

- r^ Tor 
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iPov Confpiracy j for what Confpiracy it lios, 

Tage 246 

Lies for malicious Indidment^ tho' the Grand 
Jury find an IgffW4imusy 246, 248 . 

On the Cafe don't lie if the Plaintiff got of 
by a NoUe frof^, . 2f ; 

On thh Cafe for Malicious Profecutions di- 
vided^ 219 

On the Cafe, per Old Church- wardens v the 
New ones^ for malicioufly fuing them in the 
Spiritual Court; whether it lies^ 22.0 

Cafe lies verfus Apparator for malicioufly ci-> 
ting the Plaintiff into the Spiritual Court 
for Incontinency, 220 

It lies for malicious Exqonimunicationi 222 

No Action lies for fuing in me Spiritual Court t 
without Caufe^ 222 

Nor for fuing at Common Law, Hia. 

Otherwiie for fuing in the Spiritual Court for 
Things they have no Conufance of, IhiJ: 

Cafe for accufing one of Felony before aju- 

A(%ion on the Cafe for Nufance, the Writ 
muft not be Vh&^rmh,, 297 

When it lies for a l^ublick Nufance, 298,299^ 

;oo, ;o;, ;of 

'May be brought for flopping a Way, as weft 
as an Affile^ ;oi 

Lies for the c(xitinuing a Nufance^ ; i ;. 

Even after Recovery for the Eredion of one, 

l^or what Nufimces inHoufes one may be 
brought, for what not, 314, 316^ Ji7j3i8j 

l.ies for erefting a Smith's Shop^^ with a per 

^o aifo for a Non-feafanec^ with a p^r ijuoL 

D d 3 Ibidl. 



For ftoppiog Lights ; when it does^ when ic 
• docs npt Ue^ Page 316, 3x7,9181 519,322, 

Whether it ties agatnft one who ii Tenant of 
the Hcufe, 32; 

Lies for erreiSiiog t Tallow-Furaace, ^ 326 

For making a Houfe of Office, with a per 
juod, 327 

Whether it lies for erecting a Hogfty, or a 
Lime-Kiln^ fWi. 

Whether it lies for trcStwg a Brewhoufe, 

Don't lie V. Infant for affirming himfelf to be 
of full Age, 34^ 

Kor againit a married Woman for affirming 
her (elf Sole, ItU. 

Kor for one Tenant in Common ti. the other^ 

For Defceit, when it lies tho* there were no 

Warranty, 347,350,3^1,3^2, 354, 356 

For Difceit, lies for t>erronating another, ^47 

For Difceit, lie^ for cheating atC^ds or Dice, 

Ihid. 
So for affirming a Debt unpaid, Hid* 

For Difceit, lies for forging a Letter, 348 
And for affigning forged Bills, 349 

Whether it lies againft the Mafter on the 
' FaAor's Affirmance, 3 57 

When Jt lies v. Bargeman On the Common Cu- 
' ftom. When not, 377, 378, 379, 383 

It lies by the Common Law, 382 

Who fliall have it> »il 

Fhy it lies 3f 8 

When it lies 'u. Stagc^Coachman as a Carrier, 

When it lies againft an Inn-l^eeper, 388, 389 
1& is a local Adlon^ ^ ^3^ 
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te lies tho* the Inn-keeper of nmfane Mtmwff 

Who Ihall bring it, Ibil 

Where the ^rty hath his ElediODj f f 

« 

0vmfntSr8td24 
Plaintiff , in Trover, when to pay Cofts 

10 

May bring Trover before Letters of Admini- 
Aration granted, xi 

Need not let forth the Power of the Peculiar 
that granted them, , IbiJ. 

May bring Trover v. Executor de fan tufty tho* 
the Goods were taken from him by Execu- 
tion. Ibid, 

Cannot bring Trover for Cattle after having 
contented to the Defendant's having them, 
tho' before the Adminiftration gr^iyied; iz 

Whether Trover lies for the new Adminiftra- 
tor for Goods fold by the old Adminiftrator 
feJente lite to repeal, IbiJ. 

May bring Trover for Goods fold before the 
Maft, 204 

* ■ . ■ 

The Sentence of that in France (haW not be 
controverted in the Courts (^ Pfifipfinfier, 

Httwrcnncnf. 
Pro falfo clamare, how origiaally aifeered, 
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Menu 

« * 

Sabfequent makes oae a Trefpafler ab, iphk, 

. Page yj 

Of the Commiflioners of Bankrupts has Pro« 
percy by Rjelacion fo as to avoid all mesio 

Arts, ^ . 34 

jautica €lMtela* 

When it lies on Judgment obtained by an Ad- 
miniftratOFy yi 

0t)ermjtut« 

What a good one, 364 
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« 

ffiaii 

Special in Troyer, 9 

In Trover removed by Habeas Ccrpt$s^ 

Ibid. 
When none in Cafe for a Difceit, ^^6 

ISaronanti iFcme^ See Q^eclatatuiii, Jni^f^ 

tncnt, )^Iea« 

^n Trover by Feme Executrix for Goods of 
the Teftator's, grounded on her own Pot 
leffioh^ the Baron may join with htr, ao 

Whether Feme muft demand Goods loft Jam 

Can* 
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Catmot join in Cafe for Prefeottnent 'in the 
Spiricual Court, Paie^t^/^ 

How to bring Cafe for Malicious Profecuti^ 
on of the Feme. 2)6 



C. 
'IX 7Hat, and how it differs from a 



tattonj 



H 



ConlinOon* 



f s trarerfable^ ifo 

Whether Requeft and Refufal makes a new 

oney Iff 

€oft4 



What grantable by itj 

CoSsk 
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When none (hall be giTen^ 129 

Church-wardens ihau not have Doubleoh Ver- 

dtft for them. 2Zt 

• . ■ 

Tc» fell Goods before the M«S, void, 9fH 
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REcovered in Trover by Feme Executrix 
goes CO the Teftacor's Efiacej Vagt x\ 
Where a Word infeniible^notwithftandiog the 

Anglict^ no Damages (hall be intended to 

; . bo giMe*\ for ic^ , x i8, izz 

jfn Troyer, how to bs afleffed where there 

there are feveral Defendants^ 212 

Where no Damages are intended to be giv^en 

for Things^ the ill Expreifion of them will 
# . ido no harm^ - Ii3t 



( c 



SDecIaratiM^ 



In Trover for Money in a Purfe, per Execu- 
.• tor, how to be, 4f 

How the Poifeffion ought to be alledged ia 
Executors, 17 

In PofleiTory Anions need nocibew bow the 
' r ipofleffion was gainedt '^ . kx 

-In /Troifcr. v.>Baron andEcmOj muft not lay 

' it ^i ufum ifforum^ '1 . . . . 22 

How in fuch Cafe it Ihall be alledgedf 2| 

In Trover v. Bargn 9xA Feme and a third 

Perfon, ConveiHon, how to be alledged 24 

{fiy J7aroiiraovl Feme ai^damif^ipfmmA^^^ 

. after VerdiA, IbU. 

For Pieces of coined GoId» without faying 

^ Vhiat, ^ 89 

Vttrat. Carniff a Stone of Meat, liiJ* 

Vigtmi vafihuij Anglicty wobden Veffells, Ibid^ 

fer invenuomm Jefiterunt, ibid. 
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Mttft fee forth Time and Place of the Con?er« 

fiont F^tge 98 

And why, IhiJ. 

The Want of it is aided by Verdid^ 98 

There mud be but one Plea, : IbfJ. 

Need not fay ut de bonis frofriis, Jhii. 

*Tis ill if it vary from the BiH, 9^ 

Want of Time ill after Writ of Enquiry ex$* 

cured, Ibid. 

At what Tiipe the Trover andfconverfion 

ought to be alledged , ^ 90, 100 

2^f imbui Artitmlis un» MoUniino uno Tlttmbo t^ 

, it una alveola, whether good. 1 x 

Qf fetting focch tl^e V^lue of the Things, 102, 

105 

Be duabus ollis ^reisy whether good, T02 

Good after VerdiA for Clpatb, without fpe- 
cifying Linen or Woolen, xo; 

The expreffing the p>lottnof the Goods in 
Snglipj^ thcr not expirefled in Latin, wilt 
not hurti nor need they be (pecified^ 103^ 
V 104- • 

For a Bond, howtobjC, Ibid. 

Ad val^f^i^um inftead of fraiij is good after 
VerdiA, 105 

Cat alia ft ad, tho* there was only a Mare men- 
tioned> is good after Verdid, Ibid. 

So is Bona & Cataia^frad. good, tho^ only a 
Waftcoat be menixoned on general De- 
murrer, 106 

Duobus e$ntenii Plnmbi mrse, good with art 
Anglici, Ibid^ 

Ou^ not to defcribe the Things by barba- 
rous Words, or Circumlocucions, where 
there are proper ones, T07 

Dwbus duodenis, An^ice. Doztns, is good^ Ibid. 

Decern fanderibiUy with an Anglice^ good, 109 

"Hty it ought to contain, Ibia. 

. Fro 
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Tu Jeum fmuUrihs Latin, is naught without 

znAngUcty fage no 

Tonierilms^ Anglict Weight, is good, Ibti. 

Dtcem JUUU ffiritmm, with an Anglke^ is good, 

xio 

T$das Lan^^ with an Anglict^ is good, Hid* 

For Books and Stockings, need not ipe-* 
cify what thf Books were, . or the Stock- 
ings made of, 1 1 z 

And why, m Ibid. 

Tro Rifco, A^tce a Trunk full of Lineni Pixix, 
a Box full of Bands and Cuffs, is good. 

Ibid. 

And why, iir. 

For a Trunk full of Writings is good, 3ii* 

So of Beams,Scales and WeightSf becaufe tmum 

Male, 1 14 

Four Pair of Hangings feems to be ill, 116 

De decim paribus vtlarum <^ Ugularum^ 1 17' 

De decim Arboribus, is good. Ibid, 

Sex bovibm, is good, in 

And why, /f 8 
De mo Vafe^ without iay tpg of what the Veflel 

is made, is jgood on Demurrer, Ibid. 

De tribms firuihmfimi^ isgOod> Ibid. 

De eaffit & cijiu, is good, 119 

And why. Ibid. 

For feveral Things weU j^xpreiTed, cum aVm 

Implementis, is ill, 120 

Cum aliis utefifdiisy is ill after Verdi&, Ihid. 

Tonderibus, without an Anglice, is nau£^t after 

Verdid, lai 

Trofalfitray is ill, Ibid. 

Vroferramento, is ill. Ibid. 

For fix Tuns, is ill, Jtii. 

With Words of various Significations^ is ill 

for the Uncertainty, ^Ibid. 

Dt uno pmUo. i%i\L 122 

And 



ilfc TA BLE. 

And why, Tage 1 2} 

De una jarieUay AngUce 2l Pack, ill after Vcr- 

. did, xt% 

'De viginilmtnfuYU & viginti duoienisy is ill afi 

'* ter Wttdxetj - 1x4 

D^ parvis ten^olis^ with an Antlict^ soo^ after 
^ Verdia, /*i^ 

Hama, Anglkt a Craw.of Irdn^ is naught 

' i2y 
inftrummui9$ ferreum^ AngUce a Horfe-lock^ i$ 

doc good, J*i</. 

Iniirmnemum Ugneum cowpv/ittim^Anglice a Skreen^ 

is good, ttid. ' 

■And why, ^ ; -fW^t 

Pbt-hooks and Hangers, when ill; when nor, 
?:^ : ' iztf 

£>e iTffitf 'uefiigioy AngUce a Footdool, is ill after 
. . Verdid, J*/^. 

DmnQfiatofalUy is good^ t^^ 

De decern juv^ftis'^ AngUce BulloCksand Heifers, 

is ill, mj. 

Fc^ a Number of Cattle all of oneG&nus, is 
c good^ without mentioning how many of 
" c^ch Species, f , , — . 124 

What good in Cafe for malicious Indi<^ment^ 

2p,25; 
In Cafe fot holding to extravagant Bail, 266 
How to be in Cafe for malicious Outlawry, 

270 
For fuing in an inferior Court for Caufe of 

Adion not :?rinng in the JtfrifdiAion, 27; 
Precedent of one for holding 10 Bail without 

Caufe, ^ 274 

Of one for malicious Indidment for a Rape, 



/ *■ 



The 



Tie T A i> i^ £1. 
The like where the Grand Jury faond' an ^• 

twramms, ?*gt tSl 

References to all the other PrecedeniSi 291 
In Trover for a Hawk> how to bo, i%% 

D* Jmht Cmfiarkmt mw feneBt argmtcQ, dmht ■ 

trttnit, whether good with Wi>c7'. 139 

Defcribtng the ThtoK, if there is no proper 

Liti» Word for it, fa chic it may be koown* 

is good. Bid. 

Ve B<nnr & CstaSit being only for a Bond, 
' whether good, BiJ» 

Una farceSs ftfdmm^ wjch an ^biitiet, U ill, 
* 131 

i>« garter, for qmarteriitm, is ilf, ' ^i. 

A Preoedeat ofonc, fjt 

References to all the other Precedencs, i}| 
In Cafe for accofing one of Fdony> tho' ic 
- did nottay/4//o,andtho' noPUcnt^bring^ 

ing the Party before the Juftice, and joinp 
' ing Cafeand Confpicacy, are cured by Ver- 

dift 217 

In Cafe for malicious Acculation, hour the 

Juftlces Warrant fliould be recited, 229 
Is ill for want of faying. 'Tw« mthouc pro- 

bable Cflufe. z Id r 

How to alledge it to be faUely, and the Do- 

livery of the Goods to tne Grand Jury, 

■■■■„' z^i 

Wkhout faying inde wc^mttttuSf good after 
Verdia, 2?8, 24.1 

In the Oeclaratton the Plaintiff muft fhew the 
lodiftmenc determined, and how, 24% 

How to lay the Vmne in Cafe for malicious 
Indiftmenr, Hid. 

How to recite the Indidtnenc, 25-1 

How to declare where the Grandjury Ami 

For . 






Foe malicioiW ludii^flfttrt of P^fjary^jiofiiv td i 

What (hiaH befaid a 'Variance bet wi^ie it zndT 

^the Recof d>' : i.. a*2, * 

Fop ftopping a Way good afceif * VerdiA^ tho' 

jfto Title laiid'to^th^ Way^ i ^.J jjco 

For a Way amqailmJUam avtriit^ is hstuf^j 3^il 
Haw in it to pafeHbfe for a Wirjl^, - '^^^ 304 
In it muft claim the Way by Prefcription^noc 

byCuftom^ 509 

The Terminus a 4juo and a J qmm muft be fet 

forth) v en •« joy 

How toprcfcribe for Way in one, jofj 311, 

With an infufficient Prefcription, when aided 
by.Verdia^ - :■ f ^ %ix 

Need not alledge he would have ufed the Way 
if not flopped, ' *' * Ibid. 

For^ppbig of Lights^ whether need fay An- ' 
ti^uum Miffiuigium, r> " ' ^iz 

Hbw the aJbuc Poffejfonatuf in one IhdII h6 

conftraed^ * 3tf 

For a Nuiance in the Highway^ jzS 

Fof^reainga SWlth'sShop/ ' ^ - 5;o 
Foi* not repairing a Vault^ well with a fer 

ForflopptQgLigbrs, ^ ju 

References to all , the prihfced Precedents of 

Declarattott for Ktt<imces^, - ; Jd^ 

In Cafe fw^ Difceit for giving a flilfe Note, 

how robe, 30 

In Cafe for Difceit, without faying fcUnter^ 

Of a Warranty^ how to be, . 360 

References to iiifl the printed Prccedettrs of De- 
clarations for Difceits, and on Warranty, 

A; Precedent of one, ?6f 

Virfus 



.j^ 



,* 
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FiHki Lightenmm for G99d$ (poikd/how to : 

be, P^i^ Sf^ 

How to defciibe the Thitig^ loft» ^8f , ;9; 

firfm Ion-keeper^ how to fliew it co be a 

Common Jbm, ' 391 ' 

Precedent of one agak^ an Ion-keeper^ 39^ 

Piecedetit of one againft aOmerj ;97 

References to all the other Precedents^ 40s ' 

IDeo. 

What Fraudalent^ ^i 

fiOemarrer* 
To a Demurrer makes a Difconftoasnctfj 49 

Depattare.^ * ;^ 

What is one, :. <■ . Hi 

■ wbac iij9t,.. :m . ^ ■•'•.•. m: 

. ■ t ' ■ ^ T 

What^ and who may A^t^tk^K^ood^ riU ppid^l 

I ♦» || :♦ r- ••« ■« " oi-. * ^0|>f 

SDttinife/ SWsctoiicr/ 

When this Adion moil prpp^^ . . 2 , 

The Nature of the Adioii^ . \ Uid. 

NowdUufedi , . ;' 

Andwhy^ ^ . /^<^. 



jBDcibire. 






CXthe Ufeand Occupation. ddnVbpe«^a$; 



tU tJBLMi 



t > t .» t 



■ ■ * 

intwo Hundreds, how to be^ Pagit 

.- * • * , 

tStStilipsgi 



^ 






Qf^ID, 



E. 



» , , » , . 

-»•*-' « It; 



w» V 



• » .> » » 



-r - » • . 



Hops are fd| • ^'^ : Aii: 



» . 



Caanot be t)rought on tHa piinciiRitf iilkiifeiilf 
bjr Bailin Tiidtei^^ ' ♦ .^:.),,.;o,,' i t^f^*^ 

. • * '• '•' •• 1* •*«>.' ■ ^ 

df taking si Ncg^ro, ^ood to niaintSiiri st be- 
eliilaribii irtn?rei|*fs, fuaff^^af^PSmhfiUfrtl 

A Geldfrnith's Note t6pa^ is EVi(i^llce'dl2rtli4 

recei^d thtf- Money, ^ '*' . fc^>«- ^x j ?^i 

Sentence of the Spiritual Court, when Con- 

clufive, ' ' -• 194 

Of Sale in Market-Overt, good, x^i 

Of a tortious taking, is good inTrMerp »dlt 

Of frover of an Indenture, • ' >' ^ ' i^iS. 

Betiian^g SatisfaiSion is good, ' 2'i<i 

Of a Deed of GUki , ihidi 

Of felony cannot be given by the EMsbdan^ 

to difcharge himfelf in Trover, ^il 

«r a Relation good, i \i 

£ « tfa« 



TUT A B I E 

Tha Son who took his Father's Money may 

be an Evidence for the Father^ Tage 196 

Of Delivery of Goods coPawiH whether good> 

Of the Goftom of London^ and Good^ ^^ 
Of one in Ireland good, tho^ laid in Middle" 

Denial J when Evidence of a ConverfioA, 199^. 

201 

Of a Conyerfioni what good, 200, 202/20 j[;^ 

207 
What good Evidence againfi a Miller iot 

grinding OatSj i<fi 

Oitaking by the CoiBiniflionf rs of Sewerf b. 

«ood, 204^ 

Qfthe Pofieffion of the Intellate^ 20j|ri 

What on the Poffef^on p£ the ikdminiftrator. 

Ibid. 
hki Caft for » ^^fanc^ : ' . ' jij?; 
On a Declaration for a Wan'tmif , . a^4 
Of iMfcek in the Faftto good^ Ibid. 

Binds Goodf Irom che Tiii|$ |j i$ fqed^ Lnnds^ 
from Che Time of the Judgment^ 67^96 

htA chQ* the Party die before the ExecutioA 
is executed^ the Goods may b^ ieized» '96 

f&jitvxm. See BDecIaVatf o4 

May bring Trover, if 

Whjpn they may fever, ; ip 

Infant Executor may bring Trover, notwidi'^ 
ftanding he had releafed, , ijp 

When they may plead mn Cnlf^hih^, fiid. 

m 






1^ T^ JB JLBr 

•■■ > ■ . 

• » • . ' 

Goods extended are in Cufioiia LepSj, Pa. 6^ 

I 




N Trover, when it may be pleaded, Tn^t 
hat is fo in Trover, 149 

<5ittt. 

Theleveral Ways of giving, ^i 

What may be given by Peed, that cannot by 

Will, ^^ IhU 

Wh»t Privileged from DiftreG, 7* 



'^«HM«i 



On a BUI of Exchaage of the Party's Name 
' don'c without more> transfer a Property^ 

« 

How to be entred fo as not to bar a New Ac- 
tion, * a; 
Verfiu Baron and Peine, how to be, 2% ti6 
Shall never be given unlefs prayed, ii6 

w . . , » 




m-'^r^J^ B. L E; 

Shall be ftayed if the Damages are intire» if 
any Part of the Declaration ill^ Vagt i } i 

llow to be eotred v. ifeveral Defendants in 
Trover, * 214 

None ihall be 9gainft one, if the Plaintiff re- 
leafe others> ^%i. 

Reverfed becaufe one died before Verdid,2 if * 

In Trover^ muft be for Damage^ onlyj 216 

StoSificatCoQ. 

Of the ConTerdoDj what good as to'the Time. 

8» 



L. 

lieate. 

Voidable, by what made goodj ^9 

Void for want of a proper Refcrvatioo of 

Rent, IhiL 

ILittittatton. 

What and how it differs ./rom a ^Conditioo^ 

64 

What good. 



M. 

9atiicc^j3DtKrt« 

*• . • 

Is an Abfolute Gift, 6\ 



.^^ -» 
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Ivifion thereof^ Page 2^9 






p. 

V^ How confidered in the Civil Law, J9 
May be difpofed of by Deed, but not by Wili^ 

liiJ. 
When Jewels are fo, 61 

M^eflary and not ornatnelital Af^arel^ 6z 

^Im ant pitatiiigf. 

Of Nan Culf by Baron and Feme, 2 f 

Of Jointenancy id Bar is good^ 3 ; 

In Trover, that the Plaintiff had nothing nifi 

canjmSm& divlfim^ i;6 

Another Adion depending, 1 40 

1*0 the Jurifdidion, how to be pleaded. Ibid. 
What fpeciai Plea in Trover is good, what 

not, 148, i^y If 2 

Without confeffing a Converfion, is not 

good If 2 

Ot the Statute of Limitation, when good, 

when not, ijj, 204 

Of Bailment, . if6 

Gift in another County, and good, if? 

£ c ; Sale 



Sile to dieDefendatie by t Striqgeffloegood^ 

Of Property and Sale before the A^oo 
brougnt^ whether good^ xfS 

Sale in Market Overr^ 1 58^ t$9, t6o^ 16 1 
Sale in a Fair^ i6z 

Juftificacion by Fieri Faeia^^ tS^ 

Ttuit the Goods were waived^ 1,64 

Detaining as an Eftray, 166 

How of Diftrcfi. 

By Vertue of a uiftrefs in Coiirt-Barotii i^ 
Taken for Prifage^ and good 169 

Foreign Attachment^ 17a 

Outla^rry after Imparlance in Bar^ a?; 

Bar in a former Adion in Debt on a fimple 
Contrad, « l£kl. 

Judgment in Trefpafs is a good Bar^ 1 SU17^9 

180 

Judgment againft another for the fame Thing, 

References to all the Precedents of Pleas, 

'188 

How to plead in Cafe for accu/ing one of Fe- 
lony, zzS 

How to plead the Caufes of Sofpicion in 
Cafe for malicious Indldment) 240^ 24a , 

249 

In Cafe for malicious Indidment of Felony^ 
what good, aff 

In Cafe fpr Difceir^ how to be,'' ' J^J 

In Cafe for Nufance, what Good^ ^Of 

Iji Cafe for flopping Lights^ how to be, 520, 

9%t(ttiiftkn. See 3n|Ki&toimf« 

How to be in Right of the Inhabitants of a 
^Uce^ 2<?7, ;o8 

In 



TUTAS L E, 

In Ri^ of a Corporadoo, how to ^, A|k 

For Tithes, what good, what not, 9^ 

By Lord for the Tench Shock, bocnotas Tididi 

at^Mirtenant to a Manor, and good* M, 

By th& lUng, being mxts Ftrfms, is good, 

IMfferenoe betwfxt it in Things chat htre a 

Natural and a Civil ExiftenoQi 17 

Is either fiiimiim mtodf otfimfUcUiTj, ij 

When altered by Sale in Market-Ovett, 1^9 



R. 

XrplicatfoB* 

To the Statute of limitations^is tDopar* 
ture, lyy, i8f, i86 

Dt injttria fua frvfria^ when gOod> 187 

S. 
Tj^tttiUilUt & ftrfmalitj how they differ^ |8 

^attttejir* 

Of 21 Jm. I. th. \6. don't extend to' Cafe for 
procitriag one to be indided of Fekmy, 

T. VOtM* 



Thf ABLE, 



m»i 



• ■ 



\ 2Ctabecre« 

OF tte County in a local JuftiBcation, is 
good> Fagt lyi 

OftljeTime, - y<z 

AUter 'Oel alio tHodoygOCStO theTimCj \'IW. 

'Cf the CoiiTCrfionj • i f 6 

^ow^tlje Judgment ought to bej 167 

f&«^ to be^ 2f o 

SreCpafo^ See ^Detiiitte anB SCwDcn 

For Goodsj whet) the moft proper Remedy, 

Why^lefs ufed than TroTer. Bid, 

X^t^ ^are captivum fuum abduxit^ ij 

» 

SCrai^etV See I'etintieaiiirjSCfrerpa&r. 






Thefe Adion grown more Common^ 2 

Is ufually brought where Detinue and Tref- 

pafs were the only Remedies^ 1, 2, g 

Defined^ 4 

The Converfipii is the Gift of thtf haSdbtii »id. 
Cafe on the Cuftom of the Realnx cannot be 

joined together, y 

Two Trovers cannot be joined, Ihii. 

May be brought iiithe County where fheCdd- 

verfioa was, pr where the T/ove^ was, 7 
Is a local Aaion wheye the Title of the Lands 

is in Queftion^^ md. 

Wh^n 



Wbni'it may lie tbhmght [iit the Mnprnyia^ ^ 

: ».v • V. -. :: . , Page 8 

Tibver . fir Executx)rs for Goods^ pawned by 
< the-Tcilacor^ on the Tender of the Money 
cJby. thjinfelves, 17 

Lks V. l^flft asid Feme on Converfion of the 
JFeme's ao- 

How^ and when to be brought againft Baron 
and Feme^ ' a; 

flow to be brought where the Trover was an- 
tecedent^ and the Conrerfion fubfequent to 
the Coverture, zf 

It lies tho' the Goods come afterwards to the 
V Owner's H«d^ 27 

When it lies againft one of the Proprietors of 
a Ship for Goods damnified, without any 
adual ContraA or Negle<% in the Defen- 
dant, a8 
Lies for the Sheriff for Goods he had feiied by 

Fieri facias, Jf 

For Things growing on ^ Lunatick's Lands 

muft be brought in the Lunatick% not in 

the Committee's Name, liiJ. 

Don't lie for Goods that reaUy came to the 

Defendant's Hands %y landing, or for being 

damnified by negligently keeping, :)6 ' 

Otherwtfe if by Bailment, Aid. 

Or the Goodsfold, 37 

Don't lie for a Negro, JUJ. 

Lies for the Convtrfion after Rcrdelivery, ;8 

Lies for Money out of a Bag, ;8, 39, 48 

Lies for Musk-Cats and Monkies» i 9 

pon't lie for Money received by the Servant, 

IhiJ. 

And why, 40 

]^iesv. Bailiff for Things he exprefiy promifed 

to deliyer, Itid. 

4 \f 
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IF J\ Servtot has the PoiTeffimi of (heOooA 
ciB. who deminds than^ rho* thp Servane 
refiife C30 deliTcr chem> yet so Adioo lies 
agaiaft him^becaule he dttaioed them im amn 

It lies to try the Validity of aSa|^ * 4% a 

lies for Plate generally, 49 | 

Lie for Letters Pateots^ %6 |] 

Lies for a Bill of Exchange, lUi. 

Lies for Tickets for Seamens Wages earned by. 
. to Apprentice, and againft a Wrong-Doer^ 
it matters not whether legal Apprentice or 
not, fr 

If Goldfmith hath Lottery Tickets of /4. and 
A and delivers A.*% Tickets to B. f^r his 
own, W. may nmtotain Trover againft iff. 

Lies for Beafts taken for Heriotst if none due, 

O 
Lies ^. Innkeeper for detaining A*s Hor(e 

for his Diet that B. broughc to his Houfe, f 4 

When it lies for Goods taken for Taxes, f f 

Itiies to try the Legality of the Judgments of 

the Commilfioners of Excf fe^ ^ f$ 

It lies for Goods diftrained, if the "Direelions 

* of the Statute not purfued^ UitL 

It lies for a Ship, st 

Lies for Jewels againft the Perfon to whom the 

Ufc and Occupation thereof was devifed on 

the Determination of their Interefl by a Lip* 

mication annexed to the Devife, f8. 

When it lies for Goods feiied by the Commii^ 

fioners of Bankrupts, and (old againft one 

claimirg under an Extent grounded on a 

Statute, 64 

Lies for Afiignee before Seizure, 69 

It lies for Goods diftrained, if the Party di- 

^(training is not intitled to the Renr^ 68,69 

Lie> 



.*^ 
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ties for tjoods that are privileged from a Dt« 
iirefs, if diftratnedj Fagejz 

Lies for Embtefneints, f j 

Lies} for Trees toraioufly cut of a Copfyhold,7f 
It lies for Tithes, 76 

It lies for a decimam garbanti 78 

Xo try whether a Vicarage diffolved, 82 

Lies for Goods taken in Execution ag^nft onti 
< ^Ipipjing by Peed of Gift antecedent to it, 
. .87 

Whether it lies ?b. Bailiff for Goodi tortioufljrf 
taken by Fieri Facias, 88 

Lies for Goods taken undef Colour o£ Cuftooi 
if the Cuftom is not a good one^ 90 

Lies for to try theProperty ofWood which each. 
: Party claimed by Deed under a Tbird^ IbiJ. 
Lies to try the Validity of a Deed^ and whe- 
ther fraudulent or not^ 92 
Lies for a Horfe ftolen and fold by the Thief 
under ^ falfe Name^. , . 94 
Lies to try the Validity of a Diftrefs of the An- 
chor and Sails of a Ship for Fort Duties> lb. 
Lies for Goods tortioufly taken under Colour 
of an Elc6cution^ . : i pd 
Lies to cry the Validity of the SherifF s Sale 
of Goods on an Execution^ 97 
Lies for a Library of Books, 109 
Lies ajgainft tha ^rft Finder^ or any othtt Pou 
feflor. If/ 



V. nii0 
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V. 

HO W to be awarded when in Cafe fo 
Nalance the Fads are alledged in cw< 

Towns, Page, 29' 

In TroYer, bow to be awarded, 2 x i 

tn- Trover, how to be eotred, 2 ii 

What it aids in Tro?er, 117^ ail 



ti&ttt^ See S)etIarat(ot# 

CEntena, is to be underftood ^^CGOrding tqj 
the fQbjeA Matter, . lol 

in Trover, ho«r to be. 

May be General, 

Want of the Value is aided by Verdiift, /* 

Againft Inn-keeper for Goods lofti 3] 

F I JSt I S^ 
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